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ATTENDING PHYSICIAN. 


§ 129. Liue—Personal Injury.—In answer to the questions in 
the application, ‘“ How long since you were attended by any phy- 
sician, and for what disease? Give name and residence of such 
physician,” the applicant replied, “‘ Not for twenty years.” Held, 
that if the insured had met with a severe fall upon the head 
about five years previously, and was attended several times by a 
physician employed by a railroad company, which is the same in 
law as being employed by the insured, then the answers were un- 
true and the plaintiff cannot recover. 


Snyder vs. Mutual Life Ins, Co. 
Rep’d Jour’l, p. 579. 


DELIVERY. 


§ 130. Fire.—Delivery of Policy without Countersigning.—The 
agent of the company delivered the policy and renewal receipt 





562 Digest of Decisions. [Aug., 


with his name written upon them, and as completed instruments. 
Held, that neither he nor the company could object that they 
were not countersigned by him. 

Hibernia Ins, Co. vs. O’ Connor. 

Rep’d Jour'l, p. 618. 


DESTINATION. 


§ 131. Marme.—Jntermediate Port—Question for the Jury. 
—The policy of insurance contained the clause “that no vessel 
shall sail from the harbor of Gloucester after the 10th day of No- 
vember next on any voyage east of Cape Sable,” etc. On the 
13th of November she sailed from G., and was damaged on the 
20th day of the same month. When she sailed she was fully 
equipped with everything for a voyage to the fishing grounds ex- 
cept bait, and when she was damaged she was on her way to 
Eastport to procure it. The plaintiffs claimed that the destina- 
tion of her voyage was at EKastport, and therefore she was cov- 
ered by the policy. Held, that if the owners of the vessel had 
purposed to send her to the fishing grounds or on a voyage east 
of Cape Sable, as the terminus of the voyage, the fact that she 
was to put into Eastport to procure bait did not interfere with 
the destination and ultimate purpose of the voyage. 

Bond vs. Nutt, Cowper, 601 ; Merrill vs. Boylston Fire and Marine Ins. 

Co., 3 Allen, 247; Bowen vs. Hope Ins. Co., 20 Pick., 275 ; Hobart vs. 
Norton, 8 Pick., 159. 
Held, that the court below did not err in leaving it to the jury to 
decide what voyage the vessel was pursuing when damaged, whe- 
ther she left Gloucester with the purpose of going to the fishing 
grounds, though liable to be defeated on going to Eastport, or 
whether the voyage to Eastport was an independent voyage, and 
subject to the contingency of being prolonged to the fishing 
grounds, if bait was procured, in which latter case the plaintiffs 
could recover. 

Friend .et al. vs. Gloucester Mutual Fishing Ins. Co. 

Rep’d Jour'l, p. 629. 


EVIDENCE. 


§ 132. Lire.—Of Suicide—Held, that the fact that the de- 
ceased insured for large amounts at the earnest solicitation of 
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agents, and that they accommodated him in order to enable him 
to increase the amounts, is no evidence that he contemplated sui- 
cide at the time the insurance was taken. 

Reference to an Accident Policy—-The insured left a written 
memorandum, in which he referred to several policies in mutual 
companies, and to a policy of accident insurance, as a part of the 
available funds of his estate. It also showed that he expected 
an early settlement with the insurance companies, and appre- 
hended that it would be a work of difficulty. Held, that it was 
for the jury to consider how far, if at all, these references showed 
that he meditated suicide. 

Snyder vs. Mutual Life Ins. Co 


IDENTITY. 


§ 133. Fime.—Misspelling of a Name.—Held, that the mis- 
spelling of the name of the plaintiff in the proofs of loss is im- 
material as long as the identity of the plaintiff is proven. 

Hibernia Ins. Co. vs. O’ Connor. 


INJURY. 


§ 134. Lire.—Answer in Application—The only answer in 
the applications for insurance to the questions, “ Have you ever 
had a disease or other attack?” “ Have you ever had any serious 
illness, disease or personal injury ?” was, “ Smallpox, thirty years 
since.” Held, that if the insured had had a fall on his head 
which was a severe one, or which injuriously affected any vital 
part, the verdict should be for the defendant. Held, that if the 
blow by which the head was struck was a severe one, resulting in 
concussion of the brain, it was a“ severe personal injury ” within 
the meaning of the application. Held, that it is not every blow 
on a man’s head which is sufficient to require an affirmative an- 
swer to the above question. 

Snyder vs. Mutual Life Ins. Co. 


INSURABLE INTEREST. 


§ 135. Marme— Advances for Repairs and Supplies—Mari- 
time Lien —Advances were made to equip a vessel and procure 
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for her a cargo on a voyage from a foreign port. Held, that the 
plaintiffs making the advances had an insurable interest in the 
bark, although it was not created by a bottomry bond. Such ad- 
vances constitute a lien on the ship, and the lien creates an in- 
surable interest. 

Wain vs. Ins. Co., 1 Burr, 489 ; Lucena vs. Crawford, 1 Bos. & P., 294; 
Wells vs. Ins. Co., 9 S. & R., 103. 
Held, that contracts for repairs and supplies may be made by a 
master in a foreign port to enable the vessel to proceed on her 
voyage, and if it appears that they were necessary, this affords 
prima facie presumption that they were made on the credit of 
the vessel, unless it appears that the master had funds on hand 
to pay for them, and that the material men knew of this fact or 
could have known of it had they used due diligence. 

The Young Mechanic, 2 Curt., 404; Same case, Ware, Adm. R., 535 ; 
1 Pars. Mer. Law, 489 ; 3 Kent’s Com., (11th ed.,) 170 ; General Smith, 
4 Wheat., 438 ; Seamans vs. Loring, 1 Mas., 127; 1 Phil. on Ins., (5th 
ed.,) sec. 204; Hancock vs. Ins. Co., 3 Sum., 132 ; The Luke, 10 Wall., 
197 ; The Patapsco, 13 Wall., 333 ; 2 Pars. on Ship., 322 to 337. 
Held,that whenever the necessity for repairs and supplies is once 
made out, it is incumbent on the owners, if they allege that funds 
could have been raised on their personal credit, to establish that 
point by competent evidence, and that the material men knew or 
could have known this had they used due diligence. 

The Grapeshot, 9 Wall., 141 ; Lumas vs. Osborn, 19 How., 22. 

Merchants’ Mutual Ins. Co. vs. Baring et al. 

Rep’d Jour’l, p. 612. U. 8. 8. C. 


MACHINERY. 


~ § 136. Frre.—Dies included in “ Machinery.”—The policy was 
issued “ on the engine and machinery in a building used for the 
manufacture of tin-ware, ete.” The plaintiffs claimed damages 
for the destruction of “642 forming and cutting machines” or 
“ dies,” used in the presses, and when not in use were laid up on 
a shelf. These dies did not belong to any particular press, but 
could be used in any of them. Held, that the word “ machine- 
ry,” as applied to the manufacture of tin-ware, etc., includes all 
the essential parts of the machinery. The dies were an indis- 
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pensable part of the machinery, as the articles could not be man- 
ufactured without them, and the fact that they were movable and 
adjustable does not prevent them from being parts of the ma- 
chine when the machine is in use, and therefore were covered 
by the policy of insurance. 

Pierce vs. George, 108 Mass., 78. 

Seavey vs. Central Mutual Ins. Co 

Rep’d Jour'l, p. 576. 


SUICIDE. 


§ 137. Lire.— Doubtful Evidence—Premeditation.—Policy con- 
tained the condition and agreement that if the insured died by his 
own act or hand, whether sane or insane, it should be void. Held, 
that the plaintiff was bound by the condition of the policy, and if 
the jury believed that the insured died by his own hand, then the 
plaintiff cannot recover. Held, that it was the duty of the jury to 
resolve, if possible, the conflicting doubts, and that the burden 
of proof lay with the defendant to show that a suicide had actu- 
ally been committed, otherwise the company was liable. Held, 
that it made no difference in the legal result of the case whether 
the insured meditated suicide at the time the insurance was 
taken, or conceived it afterward. 

Snyder vs. Mutual Life Ins. Co. 


TRANSFER TO U. S. COURTS. 


§ 138. Frre.—<Statutory Restrictions of Litigation—Citizenship 
of Corporations—The laws of the State of Michigan require 
that every foreign insurance company, as a condition of doing 
business in that State, stipulate to submit to the jurisdiction of 
said State, and this requirement is a condition precedent to their 
operating in its limits, and forbids them transferring their suits 
to the United States courts. Held, that this requirement is a 
part of every contract made by the company in the State, and 
its voluntary acceptance precludes it from repudiating this condi- 
tion to submit to the decisions of the State courts. Held, that 
the Constitution of the United States provides that the rights 
of non-resident citizens must be the same as those of resident 
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citizens, and that remedies between citizens of different States 
may be urged in the United States courts, but a foreign corpor- 
ation does not stand in the same light as an individual. While 
for certain purposes a foreign corporation is called a“ citizen ” of 
the State which charters it, it has no actual rights anywhere 
else, and any other State may prescribe any conditions it chooses, 
or restrict it altogether from operating in its limits, and therefore 
it has a right to impose such terms or tribunals for the settlement 
of legal controversies arising out of contracts made under such 
laws as it thinks proper. 

Glenn’s Falls Ins. Co. vs. Judge of Jackson Circuit, 21 Mich. R., 577. 

Home Insurance Co. vs. Davis et al. 

Rep’d Jour’l, p. 620. Micx. 8. C. 


WAIVER. 


§ 139. Fine.— Waiver by Subsequent Acts of the Company.— 
The proofs of loss were furnished a few days too late, but were 
not objected to at the time of the presentation, and the agent 
proceeded to repair another building insured by the same policy 
and damaged by the same fire. Held, that the company waived 
the requirement to present the preliminary proofs of loss within 
the time specified. 

Hibernia Ins. Co. vs. O° Connor, 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF: WISCONSIN. 


Appeal from Circuit Court of Winnebago County. 


FRANK L. PARKER er at, Respondents, 
vs. 
THE ‘AMAZON INSURANCE COMPANY, Appellant.* 


Witness had been acyuainted with H. for a year and a half; had corresponded 
with him during this time on business of the company. Held, that this was 
sufficient to enable him to identify the handwriting of H. 

H., the general agent and superintendent of the company, denied the liability of 
the company to pay the loss, Held, that this was. a waiver of all proofs of 
loss. 

The answer in the application to the question respecting the ownership of the pro- 
perty was incorrectly filled out by the agent of the defendant, without consult- 
ation with the assured, and he was responsible for the mistake. Held, that the 
mistake of the agent did not vitiate the policy. 

The local cae 3 in making out the proofs of loss, wrote that the firm consisted of 

. & A. B. S., and they were sworn to without examination by plaintiff as be- 
ing correct. Held, that this being an innocent mistake on the part of P., and 
there being no evidence of intentional fraud, the plaintiff could recover. 


Ferxer & Wetssrop, for Respondents : 
Six points are made for reversal of this cause. First, as to the let- 
ter of Holland. 


* Opinion filed April 1st 1874. 
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Holland was the general agent and superintendent of the defend- 
ant at Cincinnati. We introduced his letter to show that defendant 
denied any liability of company. The object of the proof was to 
show waiver of the proof of loss. 30 Wis., 562. 

Berry was agent of defendant. Swore that he had correspondence 
with Holland. He was shown the lettter, and stated that he thought 
the signature was Holland’s. The letter of Holland acknowledged 
receipt of letter from Berry. Berry had written for papers in matter 
of Parker & Smith, and this letter was written in reply—although we 
believe it was addressed to local agents at Oshkosh, (see letter at- 
tached to bill of exceptions,) and see Berry’s testimony, none of 
which was given in printed case—the letter was admissible. 1 Green- 
leaf, Ev., § 577. 

The letter being admissible, it is conceded that the motion for non- 
suit was properly denied. 

The only ground of the motion was that plaintiffs had failed to 
make proper proofs of loss, and the proofs were waived by the denial 
of liability on part of defendant, as shown by the letter. 

The third error complained of is, that the objection to the question 
asked Janes was sustained. The following is the question: ‘State 
whether this last policy was issued on the basis of this application.” 
Case, fol. 21. It is apparent upon the face of the question that it 
called for the opinion of the witness, and not for a fact ; that defend- 
ant was trying to supply something by way of opinion, that did not 
exist as a fact. 

In order to understand the matter, it will be necessary to examine 
the evidence. 

It is alleged in the complaint, and not denied, that Frank L. 
Parker and Betsey L. Smith were partners, etc. The policy is issued 
to Parker & Smith. A. B. Smith was Betsey’s husband, and acted 
as her agent in managing her business concerning property insured. 

About the 1st of March, 1872, O. F. Janes, local agent for defend- 
ant, was applied to by plaintiffs for insurance. An application in 
writing was made. It was partly filled out by plaintiffs and partly by 
Janes. 

It was stated in that application that Parker and A. B. Smith were 
owners of the property. This statement was put in by Janes, (as he 
swore,) without the knowledge of the insured, and upon his own mo- 
tion, he supposing such was the case. This application was num- 
bered, and upon it a policy of insurance was issued, bearing the same 
number as this application. When the matter was brought to the 
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knowledge of this company, they repudiated the acts of their agent, 
and canceled the policy, because the rate was too low. 

About the 20th of March, 1872, when the agent Janes found out 
the defendant would not issue at the terms stated in the policy issued, 
he saw Parker or A. B. Smith, and notified them of the refusal 
of the defendant to issue upon the terms of the policy issued, 
and thereupon a new contract was made, whereby the defendant 
agreed to insure plaintiffs at a greatly advanced rate. No written ap- 
plication was made at the time last contract was entered into. Buta 
policy of insurance was issued by defendant at the advanced rate 
agreed on, without any written application, and numbered, which is 
the policy in suit. When the agent Janes wrote the policy in suit, he 
referred therein to an application, having the same number as the po- 
licy. Janes was sworn on part of defendant, and he testified that the 
reference to the policy in suit did not refer to any policy. That he 
sent a daily report, and that the figures referring to an application 
really referred to his daily report. The policy in suit is numbered 
9,719, and refers to application 9,719, while the application upon which 
the first policy was issued is numbered 9,716. So that there was no ref- 
erence in the policy in suit to any application in existence, and there was 
no pretense set up in the answer of any mistake. 

The testimony was not offered to show any mistake. It was not of- 
fered to show any contract between plaintiffs and defendant to show 
that the old application should stand and be an application for the 
new policy. 

The reference in the policy in suit was a reference to an application 
in writing. If no such writing existed, defendant could not show 
upon what basis the policy was issued by the opinion of the witness. 
It was not admissible for the witness to swear that in his opinion the 
vid wine ought to go into the new bottles. 

Furthermore, the witness afterward fully explained and testified as 
to all the facts, and it clearly appears.from his evidence, that no ap- 
plication was nade upon the policy in suit. Nicoll vs. American In- 
surance Company, 3 Wood & Min., C. C. U. S., 529. 

We do not deem it necessary to cite authorities to show that parol 
evidence is not admissible to vary the written contract, when no mis- 
take is alleged and reformation asked. 

As to the fourth error, it was incompetent to show insurance in other 
companies by parol. Smith testified that all policies of insurance were in 
writing. This evidence also does not appear in printed case. 

No notice had been given to produce the policies. There was no 
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evidence that they had been destroyed. It was not the best evidence. 
See Ellicomb’s case, 5 C. & P., 522, (24 Eng. Com. Law, 436 ;) 
U. S. vs. Shuman, Pet., C. C., 98; Doran’s case, 1 Esp., 127; 1 Green- 
leaf, Ev., § 84, § 88. 

With regard to the instructions refused, which is the 5th error 
complained of : 

The only fraud set up in the answer, or toward which any evidence 
was directed at the trial, was as to the ownership of the property and 
membership of firm. At the request of defendant the court charged 
the jury on those points. 

Two points were made by the pleadings and proofs by the defend- 
ant. First, that Parker and A. B. Smith falsely represented them- 
selves members of the firm of Parker & Smith. Second, that they 
owned the property, when in fact Betsey L. Smith owned one half of 
the property. 

In this instruction defendant asks the court to charge as to any 
fraud or false swearing. First, in regard to the insurance, Second, 
the membership of the firm. Third, ownership of property. Fourth, 
of the loss. 

What defendant meant by the words “ in regard to the insurance ” we 
cannot tell. The amount sued for was the amount agreed upon by 
their own agent, Berry, who adjusted the loss, and admitted by de- 
fendant at the trial, as appears by bill of exceptions. 

Instructions asked for must have some relevancy to the issue mado 
by the pleadings and proofs made at the trial. 

The second instruction asked for was properly refused, because de- 
fendant had waived proofs of loss by denying all liability. . 

The letter from the local agents of defendant who succeeded Janes, 
was material in this. All the property set forth in this policy of in- 
surance was not destroyed, as appears from the evidence. And this 
defendant offered to Parker & Smith to renew this very policy upon 
the portion not destroyed. It tended to show that the defendant re- 
garded the policy issued to Parker & Smith a valid contract, and de- 
fendant was not deceived as to the membership of the firm. Smith 
testified it was received by the firm. 

A good deal is said in the brief of appellant about the statement in 
the application for the policy not sued upon, and which was canceled, 
that Parker and A. B. Smith owned the property. This comes with a 
bad grace from the defendant, when its own agent, Janes, swears he 
inserted the statement, without the knowledge of plaintiffs, and with- 
out any representation made to him about the matter. It is very evi- 
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dent, also, from Nevitt’s testimony, that Berry, when he made the 
proofs of loss in Nevitt’s office, got his information from this old ap- 
plication, or from third parties, and that he lied when he stated he 
got it from Parker. 


Grorcze W. Burnett, for Appellant : 


The complaint in this case was on a policy of insurance issued by 
the defendant. It alleges that on the 20th day of March, 1872, 
the defendant issued said policy to Frank L. Parker and “ Betsey L. 
Smith,” who were the members of the firm of “Parker & Smith,” 
under said firm name, and that they were the owners of the property 
so insured which was afterward destroyed by fire, ete. ; that A. B. 
Smith, who is a party to the suit, was and is the husband of Betsey 
L. Smith, and that on the 7th of December, 1872, they gave due no- 
tice of the fire and loss, and made due “ proofs,” which were received 
by the defendant. Complaint is duly verified by Frank L. Parker. 

The answer contains a general denial of everything not specifically 
admitted. The making of the proofs of loss is not admitted—is de- 
nied. 

It alleges that defendant never issued any policy to “ Betsey L. 
Smith,” as a member of a firm or otherwise ; that said Parker and 
“A. B. Smith,” at the time said policy was issued falsely and fraudu- 
lently represented themselves to be the members of said firm, and 
owners of said property, and that the policy was issued to them upon 
such representations, whereas in fact said A. B. Smith had no inter- 
est in said property, and said Betsey was the owner of an undivided 
one half of same. That by the terms and conditions of said policy, 
same was to be void in case any fraud was practiced in obtaining in- 
surance, or about the same. 

On trial, plaintiffs offered in evidence the policy issued to Parker 
& Smith, dated March 20th, 1872. The policy on the face of it says : 
“This policy is made and accepted in reference to the conditions 
hereto annexed, which are to be used and resorted to in order to ex- 
plain the rights and obligations of the parties thereto.” The condi- 
tions are printed on the back of the policy. It also says: “For fur- 
ther particulars see application and survey No. —, which is hereby 
made a part of this policy, and a warranty on the part of the assured 
on file in the agency office” of defendant. 

Condition 6 requires among other things “in case of loss the 
names of the owners shall be set forth in the preliminary proofs of 
such loss, together with their respective interests therein.” 
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Condition 11—“ If there appear any fraud or false swearing, the 
assured shall forfeit all claim under this policy.” It contains the us- 
ual conditiors about proofs of loss. 

Plaintiff also offered letter of W. H. Holland, superintendent of de- 
fendant, to their agents in Oshkosh. 

Defendant objected to this because there was no proof of signa- 
ture. 

The substance of this letter was a refusal to pay by the defendant 
on the ground of extra insurance. 

The Court charged the jury, at the request of the defendant : 
If you find Parker and A. B. Smith falsely represented to the com- 
pany that they constituted the firm of Parker & Smith, and that 
they were the owners of the property, and the insurance was effected 
with this belief and understanding on the part of the company, when 
in fact A. B. Smith was not a member of the firm, and had no inter- 
est in the property, then the plaintiffs cannot recover. 

If you find Parker & Smith represented to the company that A. B. 
Smith was a part owner of the property, and the company issued the 
policy with this understanding and belief, then the plaintiffs cannot 
recover. 

The above were the only instructions given to the jury at all. 

The counsel for defendant also asked the court at the proper time, 
in writing, to give the following instructions : 

1. If you find that there has been any fraud or false swearing on 
the part of the plaintiffs in regard to the insurance, the membership 
of the firm, or ownership of the property, or the loss under the policy 
before this trial, then the plaintiffs cannot recover. 

2. The written proofs of loss here in evidence purport to have been 
made by Parker & A. B. Smith. It does not appear that any were ever 
furnished by Parker and Betsey, who were the owners of the proper- 
ty ; the plaintiff cannot therefore recover. | 

The court refused to give these instructions, or either of them, and 
the defendant excepted to such refusal. 

Verdict and judgment for plaintiff, and defendant appealed to this 
court. 


Cots, J. 


1. The first exception relied on for a reversal of the judgment is to 
the ruling of the court in admitting in evidence the letter purporting 
to have been written by Holland, superintendent of the defendant 
company to its agents in Oshkosh in respect to the loss. It was 
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claimed in the court below, and the point is urged here, that there was 
no sufficient proof of the handwriting or signature of Holland to en- 
title the letter to be received in evidence. We deem this position 
clearly unsupported by the record. The witness, Berry—who testi- 
fied that he was the State agent of the company—said he knew Hol- 
land ; had had correspondence with him, and thought the signature 
to the letter was genuine. He added that he knew nothing about the 
handwriting of Holland, except from knowledge he had derived from 
correspondence with him for a year and a half upon business of the 
company. This is the substance of his testimony ; and it was suffi- 
cient proof of the genuineness of the letter in question to entitle it to 
be received in evidence. This letter of Holland acknowledged the re- 
ceipt of a report of Berry in respect to the claim of the assured un- 
der the policy in suit, and affords the strongest presumption aris- 
ing from the business correspondence that it was written or author- 
ized to be written by him. 1 Green., Evi., sections 573a and 577. 

2. The letter of Holland being admissible in evidence, it follows 
that there was no error in denying the motion for a nonsuit on the 
ground that the plaintiffs had failed to make proper proofs of loss ; 
for that letter denied all liability of the company to pay the loss, 1st, 
because there was a subsequent policy on the same property which 
had been taken without the permission of the defendant ; and 2nd, 
because there was an over-insurance, and that the risk was fully cov- 
ered by prior policies. A denial of all liability on the part of the 
company upon these grounds was a waiver of all proofs of loss, (Car- 
penter vs. The Troy Fire Ins. Co., 4 Wis., 20; Killips vs. Putnam 
Fire Ins. Co., 28 do., 472 ; McBride vs. Republic Fire Ins. Co., 30 
do., 562, and cases cited,) although it is proper to add that such 
proofs of loss were actually made and were put in evidence as a part 
of the defense. 

3. Another exception relied on is that taken to the ruling of the 
court in sustaining the objection to the question asked the witness 
Janes. This witness was the local agent to whom the plaintiffs ap- 
plied for insurance. An application was made, which it appears was 
filled up in part by the plaintiffs and partly by the agent on his own 
knowledge. The policy was issued to “Parker & Smith,” and the 
complaint alleged, and the proof on the part of the plaintiffs was, 
that the firm was composed of Frank L. Parker and Betsey L. Smith, 
and that they were the owners of the property insured. The policy 
referred to an application and survey No. 9,719 as constituting a part 
of the contract and a warranty by the assured. There was however 
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no application which corresponded with that number, but one was of- 
fered in evidence, No. 9,716. In this application the owners of the 
property insured were stated to be Frank Parker and A. B. Smith, 
the husband of Betsey L. And Janes was asked whether the policy 
sued on was issued on this application for the evident purpose of 
showing that there was a false representation in regard to the owner- 
ship of the property, and thus defeat a recovery. This question was 
objected to and ruled out, as we think properly, under the facts of the 
case ; for the positive and uncontradicted evidence shows that nei- 
ther Parker, nor A. B. Smith, nor any other person authorized to an- 
swer questions for the owners, ever stated or represented to the agent 
that the property was owned by Frank Parker and A. B. Smith. On 
the contrary, it abundantly appeared that the answer to question 6 in 
the application as to ownership was filled up by the agent himself, 
and he alone was undoubtedly responsible for the mistake. This be- 
ing the case, we think upon principle and upon authority the mistake 
of the agent in that particular should not avoid the policy. He did 
not ask the assured as to the ownership of the property, but assumed 
to fill up the application on his own knowledge, without consultation 
with the applicants, and therefore the mistake of the agent should be 
deemed that of the company itself. Miner vs. The Phoonix Ins. Co., 
27 Wis., 693. The assured made no affirmations or representations 
of any kind in the application respecting the ownership of the prop- 
erty, and therefore whatever the application contained upon that point 
was immaterial and should not avoid thecontract. For this reason there 
was no error in excluding the question asked the witness upon the sub- 
ject. 

4, It is insisted that it was error to exclude the question asked the 
witness A. B. Smith about what extra insurance there was upon the 
property besides the defendant’s policy at the time the loss occurréd. 
If there was any error in excluding the question in the first instance, 
it was cured by the witness fully answering it at a subsequent stige of 
the trial. 

5. The court, at the request of the defendant, charged that if the 
jury should find from the evidence that Parker and A. B. Smith false- 
ly represented to the company that they constituted the firm of 
Parker & Smith, and that they were the owners of the property, and 
that the contract was entered into upon the faith and credit of such 
representation, when in fact Smith was not a member of the firm and 
had no interest in the property, or that they misrepresented that 
Smith was a part owner, then there could be no recovery. The court 
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was further asked to instruct the jury that if they found there had 
been any fraud or false swearing on the part of the plaintiffs in re- 
gard to the insurance, the membership of the firm, or ownership of 
the property, or the loss under the policy before the trial, then this 
would avoid the contract. This was, we think, properly refused. The 
court had previously correctly directed the jury upon the law applica- 
ble to the evidence ; and the only possible relevancy this instruction 
had was to a mistake in the proofs of loss. These proofs were sub- 
scribed and sworn to by Parker, and set out that Parker and A. B. 
Smith constituted the firm, and were the owners of the property. The 
proofs were made by the agent Berry, who did not remember whether 
Smith or Parker gave him information as to the members of the firm. 
It appears that Parker was in a hurry when the proofs were sub- 
scribed and sworn to by him, and there is a conflict upon the point 
whether the proofs were read to him. He says that he left the matter 
to Berry, and he supposed the proofs were all right, and both he and 
Smith deny telling the agent that the firm consisted. of Parker and 
A. B. Smith. Now if he made an innocent mistake in swearing to 
the proofs which did not accurately state the owners—if:he did not, 
as he says, know what they contained, or anything about them, that 
mistake, although made under oath, should not prevent a recovery. 
And the error in the instruction is, that it does not make the proper 
discrimination or distinction as to the consequences which should flow 
from willful perjury and an innocent mistake in swearing to the proofs 
in that manner. 

We have already observed that all proofs of loss must be regarded 
as unnecessary in view of the letter of Holland, which denied the lia- 
bility of the company on other grounds stated by him. This disposes 
of the exception taken to the refusal of the court to give the second 
instruction asked by the defendant. 

The judgment of the Circuit Court is affirmed. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 
SUFFOLK COUNTY. 
JANUARY TERM, 1873. 


GEORGE F. SEAVSY er at 
v8. 


CENTRAL MUTUAL FIRE INS. COMPANY.* 


The policy was issued on the ‘engine and machinery” contained in a buildin 
‘used for the manufacture of tin-ware, sheet-iron, japanned and fancy sanaael 
ware.” The plaintiffs claimed damages for the destruction of ‘‘642 forming 
and cutting machines,” which appeared on trial to be ‘‘ dies” used in the cut- 
ting screw and drop presses, etc. 


Held, that insurance on the ‘‘ machinery” included all the essential parts of the 
machinery, and as the articles could not be manufactured without the dies, 
they were covered by the policy. 


Avprtor’s Rerorr.—This was an action of contract founded upon a 
policy of insurance issued by the defendant corporation, a mutual fire 
insurance company, to the plaintiffs, insuring the following described 
property against loss by fire, viz.: 

“On their engine and machinery contained in two-story frame 
building, with slated French roof, situated on Court.Street, near 
Broadway, Cambridgeport, used for the manufacture of tin-ware, 
sheet-iron, japanned and fancy painted ware.” 

In the application of the plaintiffs for this insurance, which applica- 
tion is in writing, they say, in reply to the inquiry as to the character 
and kind of property to be insured, “ engine and machinery,” the po- 
licy and application may be referred to. In the written proof and af- 
fidavit of loss the plaintiffs claimed for damage to “642 forming and 
cutting machines, $2,500.” Upon the trial before the court, trial by 


* Argued March 9th, 1873. 
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jury having been waived, it appeared by undisputed evidence, that 
what are above called forming and cutting machines were dies made 
of iron or steel and used to give form to various utensils manufac- 
tured by the plaintiffs in said building. The dies were used in or 
with the cutting, screw and drop presses named in said affidavit of 
foss, which may be referred to, and only one set or pair of dies was 
used in the press at the same time, and were removed from the press 
and others substituted in their place as often as utensils of different 
sizes were to be made. The dies and presses were manufactured by 
different manufacturers and purchased of different parties. When 
not in use the dies were deposited and kept on shelves quite apart 
from the presses. The dies were not fitted to particular presses, but 
could be used with any presses of the same kind. Evidence was of- 
fered by the plaintiffs, and admitted by the court against the defend- 
ant’s objection, to prove that there was a custom among the insuranee 
companies doing business in this State, to include dies under the term 
“ machinery ;” but the court found that no such custom was found to 
exist. The defendant requested the court to rule that dies were not 
included in the description of property in the application and policy; 
but the court declined to make that specific ruling, or any other upon 
that subject at the trial, and found as follows: “The court finds for 
the plaintiffs, and assesses damages in the sum of four hundred dollars 
and interest from the date of writ ; and the court also finds as dam- 
ages to dies the sum of eight hundred dollars and interest from date 
of writ,” and rendered a verdict for $1,200 with interest from date of 
the writ. If the Supreme Court should be of opinion that the dies 
were improperly included, the verdict is to be reduced to the sum of 
four hundred dollars and interest from date of writ ; all which, with 
the consent of the parties, is respectfully reported by 
Cuas. Devens, Jr., Associate Justice Superior Court. 


B. E. Perry and S. W. Creeca, for Plaintiffs. 
P. E. Atpricn, for Defendant. : 


Ames, J. 


It appears to us that the word “ machinery,” as used in this policy, 
does not mean exactly the same thing as the word “ machine,” and 
that an insurance of the plaintiffs’ machinery for the manufacture of 
tin-ware, etc., must be understood to cover all the essential parts of the 
machinery. The dies were not, strictly speaking, machines, but it was 





578 Report of Decisions. [Aug., 


by the use of the dies that the plaintiffs cut out and gave shape to 
the articles which they were manufacturing. The presses and ma- 
chines, strictly so called, were used for the purpose of operating these 
dies. The fact that the dies were movable, and that they were 
changed whenever any change of shape in the article to be manufac- 
tured rendered it necessary, is no reason why they should not be con- 
sidered indispensable parts of the machinery. The machine could 
not be usefully operated at that stage of the manufacture without a 
die. A planing, a grooving, or reaping machine would be nothing 
without the cutting instrument which is operated by it. The exigen- 
cies of business might from time to time require changes of this cut- 
ting instrument, and while actually fitted and in use it would un- 
doubtedly be a part of the machine. In a policy of this kind the 
word machinery may fairly be held to cover all instruments intended 
to be operated exclusively by machinery in the business of the as- 
sured, and which are so operated from time to time in the regular 
and ordinary prosecution of the business described or referred to in 
the policy. This construction of the policy in the case before us is to 
be understood to be confined to such dies as made a part of the in- 
strumentalities of the plaintiffs’ business, and were from time to time 
in actual use as such in connection with or operated by their presses 
or other machinery in the manufacture of the articles in which they 
dealt. 

In Pierce vs. George, 108 Mass., 78, it was held that the wheels of a 
polishing machine were to be considered as parts of the machine, not- 
withstanding that they could be detached without injury. 

Judgment affirmed for the larger sum. 
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UNITED STATES CIRCUIT COURT, 
EASTERN DISTRICT OF PENNSYLVANIA 


May 6, 1874. 


vs, 
THE MUTUAL LIFE INS. CO. or New York. 


The policy contained the condition that if the insured died by his own act or hand, 
whether sane or insane, then the policy should be null and void. 


Held, that the plaintiff was bound by the condition of the policy, and if the jury 
believed that the insured died by his own hand, whether sane or insane, the 
plaintiff eannot recover. 


Held, that it was a question forthe jury to consider and decide whether the insured 
died by murder or suicide, and that the burden of proving, to the reasonable 
satisfaction of the jury, that deceased died by suicide, lay with the defendant, 
otherwise it was liable. 


Held, that the fact that the insured was induced by the earnest solicitations of 
agents to take large amounts of insurance and make semi-annual or quarterly 
payments, is no evidence that he meditated suicide at the time of insurance. 

The insured left a written memorandum, in which he referred to a policy of acci- 
dent insurance as a part ofan available fund for the payment of his debts. Held, 
that it was for the jury to consider whether this reference was evidence of a 
contemplated violent death. 


Held, that it was for the jury to consider the facts that the insured expected an 
early settlement of his policies of insurance, that they would be difficult to col- 
lect, that the policy against death by accidents was included in the rest, in de- 
termining the question whether the insured meditated suicide. 


The only answer to the questions in the applications, ‘‘ Have you ever had a dis- 
ease or other attack?” ‘* Have you ever had any serious illness, disease or per- 
sonal injury ?” was, ‘‘ Smallpox thirty years since.” Held, that if the insured 
had a fall on the head, and the injury was » severe one, or if he had a severe 
concussion on the brain resulting from the fall, the answer is untrue, and the 
plaintiff cannot recover. 


The answer to the question in the application, ‘‘ How long since you were attend- 
ed by any physician, and for what disease? Give the name and residence of 
such physician ”’—was, ‘‘ Not for twenty years.” Held, that if the insured about 
five years previous had a severe fall on the head, and was attended several times 
by a physician, though employed by a railroad company, which is the same in 


* From the Insurance Reporter. A part of this charge, consisting mainly of repetitions and 
unimportant details of evidence, is omitted.—Ep. Ins. Law JouRNAL. 
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law.as being employed by the insured, then the answer is untrue, the policies 
are void, and the plaintiff cannot recover. 


CapWALLADER, J. 


Gentlemen of the Jury: On the morning of Saturday, the 22nd 
of February, 1873, at about seven o’clock, two men, driving a wagon 
across the Monocacy Bridge, just at the entrance from the railroad 
depot, toward Old Bethlehem, saw in the water of the Monocacy 
Creek, as they crossed the bridge, something which they looked at, 
and discovered to be a dead body, and one of them had seen at just 
the same place, a few weeks before, the dead body of another man, 
Louis Conner, who was murdered as was reported, and it seems to 
have been assumed, in that neighborhood. It is conceded to be im- 
possible that the body could have been where it was found through 
any simple accident, without some effort of will of a human creature. 

There is a difficulty which we will consider more particularly hereafter 
in comprehending how the body could have been where it was found 
without some other agency than that of the dead person in his life- 
time. The stream had not force enough to move it even if the fall 
had been in the water, but the weight of probability is that the fall 
was in a dry place, and not in this shallow stream. The body was 
from 20 to 25 feet—I think you will safely say, from the evidence, at 
least 22 feet from the nearest point which it could have reached from 
the bridge. Now it lay there until, as I said, some time, which, ac- 
cording to the best evidence, I think must have been between ten and 
eleven o’clock, when a person, with the assistance of the coroner, got 
it out upon the bank of the creek—the Monocacy—and there it was 
ascertained to be the body of Monroe Snyder, a citizen of good 
standing in Bethlehem, a man of whom the most undisputed account 
is that at a quarter past nine, in the evening before, when he was in 
apparently good health and spirits ; during this period of some thir- 
teen hours, more or less, we have accounts which, according to one 
side or the other of the contention of the parties, may refer to him, 
until a short time after two o’clock, supposing him identified sufficient- 
ly by the witnesses whose testimony we will have to consider hereaf- 
ter, but from the time before three o’clock until the body was seen, at 
seven o’clock, I suppose at least four hours, we have not even the ob- 
scurest evidence or ground for conjecture from any distinct fact. 

Now, then, when the body was examined, there were four wounds, 
one a mortal wound, on the head, from which it seems to be fair- 
ly agreed that he died from suffusion of blood upon the brain, 
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caused by a severe blow. That mortal wound and the three wounds 
from an instrument which the surgeons think was not sharp pointed, 
but of the knife kind, these three wounds were not mortal ; that is 
to say, though they might have caused inflammation from which 
death would have ensued, that could not have occurred probably for 
days, but the earliest time is said to be eighteen hours, and that is 
much under the time that the other surgeons indicate, probably for 
two or three days, if not much longer, these wounds which were not 
necessarily mortal even then may not have caused death. The exact 
character of the wounds—these three wounds—much as it has been 
discussed by the counsel, and extended as the testimony is from sur- 
geons, we know very little of. They were on the belly, in the neigh- 
borhood ofthe navel, one a little above, and the other below, and one 
moving upward and inward, and the other downward and inward, and 
the third not so distinctly described and apparently more trifling. 
These three wounds appear to have been of about the same width at 
the bottom as at the place where the instrument inflicting them en- 
tered the body, and I do not think there is any reason to doubt, from 
the testimony, that one of them at least had penetrated the peritone- 
um, but they were very shallow cuts, and the measure of the little 
finger seems to be the greatest length attributed to them. They were’ 
very shallow cuts, and so shallow that the one which penetrated the 
peritoneum must have barely penetrated it. They took it for granted 
that it was murder at that time, and perhaps it may not be wholly 
unimportant in that stage of the cause that they did, but I am not 
now discussing that they all took it for granted that it had been a 
murder. No idea of suicide then entered anybody’s mind, and this 
remarkable fact is undisputed, that when they stripped the body to ex- 
amine these wounds, they put the inner red shirt, the outer white 
shirt, and the drawers, under the head, which lay upon them so as to 
saturate them with blood. That occurred almost immediately after 
the examination, and after that of course no inspection of the cloth- 
ing would help us. 

Now, gentlemen, it is very unsafe here even to argue about proba- 
bilities; the most improbable things are sometimes true, and the most 
probable things sometimes don’t happen, but if you go for mere pro- 
babilities, if the murderer stabbed this body after death, it is very 
strange he did not cut deeper ; if, on the contrary, the wounds were 
inflicted during life, either by the murderer or by a suicide, there is 
no difficulty in finding just such little wounds as these. If a man 
stabs himself, he will very likely shrink from cutting deep, and if a 
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man stabs another he must do as he best can, and though the counsel 
put themselves in a fencing rather than a forensic attitude in discuss- 
ing the question, it would be arbitrary to adopt any conclusion of 
probability except in the event of death, but if death had occurred be- 
fore these wounds, you will say whether it will be very probable that 
the murderer would not have struck more deeply into his victim. 

Now these are the external aspects of the case as it was exhibited 
at the coroner’s inquest on post mortem examination. Whatever may 
have been thought then, and we don’t know, and I do not see as we 
need care, there was further investigation, supposed or actual fur- 
ther developments, and there arose a very natural difference of opin- 
ion whether this death had occurred through murder or suicide, the 
theory of accident not seeming to be adopted by anybody, and I don’t 
think being reasonable. How the body got where it was seems to 
have been a matter of immediate attention and of continued thought 
and observation, and what motives were attributable to the deceased 
man in case of imputed suicide was also a matter of considerable 
thought. It is not surprising that two parties—that conflicting opin- 
ions arose in the community, even if it had been a larger one, and 
there seems to have been a difference very soon arising. I say that 
because some of the witnesses appear to have had a theory on one 
side or the other of the question. A difference of opinion naturally 
arose, I say, whether this was murder or suicide. 

Now this deceased person, Monroe Snyder, had effected certain in- 
surauces, on three of which, for the sum of thirty thousand dollars, this 
action is brought. It is admitted that the insurance was made. It is 
admitted that the premiums were paid, or, what is equivalent, accept- 
ed. It is admitted that the man died on the day in question. It is 
admitted that due proof of death was made, and the admission is 
such as to dispense with the exhibition of the proof, and all these ad- 
missions are made in what are technically called the pleadings, that is 
to say, the written declarations of the parties and the defendant. The 
insurance company alleges that the insured died by his own act, and 
the policy by its express terms is null and void if he died by his own 
act or hand, whether sane or insane, and the defendant asks me to 
give you instruction in a point of law that each of the policies sued 
on was issued to and accepted by the insured, with the express condi- 
tion and agreement that if the insured died by his own act or hand, 
whether sane or insane, then the policies should be null and void, and 
I am asked to say to you that if you believe on the testimony that 
Monroe Snyder died by his own act or hand, then the plaintiff can- 
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not recover anything for any of the policies except the premiums paid 
upon the policies, to wit, a certain sum of money. 

I affirm that proposition, and give you the instruction as re- 
quested. 

It is admitted that the defendant has assumed and taken on itself 
the burden of proving that theory to your reasonable satisfaction, 
that this man died by his own act or hand—in other words, that the 
death was caused by suicide, and the question or questions whether 
the evidence is incompatible with the contention on either side—on 
one that it was suicide, and on the other side that it was murder. If 
the evidence is incompatible with one and compatible with the other 
theory, of course your verdict will be found without difficulty, if you 
reach that conclusion. But if it is difficult to find any such simple 
view of the case justly, and it becomes necessary to weigh opposing 
theories one against the other, then you are to make an effort of rea- 
son to assume the different contingencies that are to be considered 
to say how one or the other is compatible, or more compatible, 
with murder or with suicide—what the difficulties are of adopt- 
ing the opposing theory—and in doing so, gentlemen, you are not 
(I undertake to give you advice in the matter justly, not mine,) 
to get rid of your duty by sheltering yourselves behind a doubt. 
There should be a plain, manly effort to resolve doubts, and when a 
doubt is once resolved, as I have often said in this court, it is no 
longer a doubt. It is our duty to grapple with doubts, and to resolve 
them if we can, and not to say, oh, that is a doubt, and I will find it 
in a particular way, and get rid of all difficulty, and a solemn duty. 
You will have to grapple with several in this case, gentlemen ; try to 
resolve doubts to the best of your ability. If finally you cannot re- 
solve doubts, and the case is so obscure that it cannot be cleared up, 
then you may at least consider on whom the burden of proof lies, 
and if there is a failure of that party to relieve itself of the burden 
of proof, then it may become your duty to find a verdict upon 
that ground, but it is the very last standard duty which ought to go- 
vern your consciences. 

The insured is described in the policies as a retired merchant. We 
have no account of his business before 1866, when he had an agency 
for a slate company, and since that time we have some evidence of 
how he was engaged, and it is reasonable from the description of him 
in the policy, and the other evidence, to assume that he had some 
years before retired with what may then have been supposed a com- 
petency. 
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Now if Monroe Snyder retired before the civil war with his compe- 
tency, say a dwelling-house with a stable and a one-horse carriage— 
large double dwelling-house—able to fit his son out in the neighbor- 
ing apothecary establishment, and perhaps worth, if clear of incum- 
brances, 16,000 or more dollars, as it is alleged, with what investments 
we do not know, he might have been living very comfortably, and 
have found a sad change when the expenses of living were doubled ; 
and it is not surprising, if the increase of expenditures was leading to 
a gradual diminution of capital and income, that this gentleman 
should have resorted to speculation to make up the deficiency, and in 
a letter or confidential writing to his son which he left behind him, 
and which I shall quote often as I proceed, he says to the son: 
“ You know that I always tried to do the best I could, but oftentimes 
where I thought I could make something, I lost.” He seems to 
have, in other words, entered into speculation. He appears to have 
been a kind-hearted man, irresolute and easily influenced by others ; 
the same letter shows that. He says: “Don’t do as I have done ; 
don’t let people talk you into anything, to go security, or indorse notes 
to the banks, and all sorts of such things.” Then he says: “ What- 
ever you do, don’t let people belie you, or lie you in things as they did 
me.” 

I suppose he means lie you into speculations ; that is my judgment 
of the meaning from what he says. “ Do the best you can, but never 
go security for anybody, nor ever indorse a note for no man, no 
matter who he is. If you manage right you can get along without 
asking anybody to go security for you or to indorse for you.” Then 
he warns him against speculating in corporation stocks : “ Keep out 
of these companies, for it is worth nothing to be in these large com- 
panies. Be very careful that you don’t get cheated so much, and 
don’t let people take you into all these things.” Then again: “If 
anything should happen to me, sell my interest in all those iron mines 
or ore leases ; it is too expensive, and very risky business ; and don’t 
listen to what other people tell you, and tend well to your store.” 
Then he says again : “Stay out of these companies ; never go in a 
company of no kind, for it is worth nothing to be in these companies, 
but you are old enough to look a little ahead ; and don’t spend much 
money on them iron ore leases ; if you can get a little something for 
them, sell ; and if not, let them run out, and don’t spend much money 
on them, for it’s very risky business—lottery business, as Mr. Jacob 
Herstand said.” There is a good old German name, gentlemen. Then 
he says: “So now, Lewis, keep out of these things, as I told you 
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often.” That passage struck me. It seems that he had then had 
such conversations with his son. “As I told you often, because it is 
worth nothing ; this mining is very risky business ; don’, spend any 
money on them leases what I hold ; if you can get anything for them 
sell them ; if not, let them run out, particularly the one at David 
McCrea’s, where Tinsman is interested, for I don’t think he is much 
better than Lynn, and Coffin is about the same, and if you are a part- 
ner you are in for the debts if she makes any.” This writing corro- 
borating all, he remarks : “I will try and get you out of all these 
things, and stay out. If I do something I will do it alone hereafter.” 

Now, gentlemen, I have read these passages because they give you 
a sort of biography or history of this man, and the ordinary result I 
think appears ir the inventory of the estate after his death, that his 
available funds had been diminishing, while his speculative invest- 
ments were increasing. 

He says: ‘‘ If I could ”—this is the ordinary result, I think, what 
I am about to read, of speculation to retrieve diminished capital and 
income—he says, “If I could turn things into money what I would 
like to sell, I could shift it around ; but there is no sale for nothing 
at present.” 

Thus he was going behindhand, and unless he could make profits 
out of these speculations, at least it is not for me but for you to say 
whether that is the proper meaning of the letter. In the meantime 
what had he done? He had insured his life, and he says of that— 
and he writes, I think, like a simple-hearted, natural man—he says, 
“T am insured too much ; if costs me too much money to keep it 
up, or to pay the premiums, but I am in now, I will keep it up if I 
can.” He says for that purpose—that is to pay the debts—* I insured 
so much that all my debts can be paid.” 

Now, gentlemen, this was not after the old fashion of Bethlehem ; 
it was incongruous to the locality and with the olden time, and it was 
entirely incongruous with the educational opinions or feelings, if I 
might so state, of the deceased man himself. There are some curious 
traits of the old German, hard money, economical feeling, by which 
he would have liked to have made the rule of his conduct, and I will 
remind you of what no doubt attracted your attention. He had a 
safe, as you recollect ; it has often been referred to. Now, in that 
safe it appears that there was money which he had put apart, belong- 
ing to two deceased children. There was gold $115, silver $91.33, 
making $206.33, and the safe was worth $40, and here was a gentle- 
man whose debts and assets are discussed by units of ten thousand 
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dollars by counsel, and twenty, thirty, and sixty thousand dollars of 
insurance, and so forth. 

Now, he writes to his son Lewis, “ Keep that safe, and the gold 
and silver money what is in the safe ; keep that without fail.” Then 
he repeats : “Don’t let that safe go to strangers ; keep that, and keep 
the silver and gold money which is in it—the $206. 

Now, gentlemen, there is another thing showing the old-fashioned 
way of this man, as he probably was when he became a retired mer- 
chant, expecting it to be enough for his old age. His son, you recol- 
lect, he set up in business—at least that is the fair inference from the 
evidence. 

Now, as I understand the passage in this letter, when that son was 
able to pay to the father the advance, he paid it, and+the father gave 
him a receipt for it, and when the father, expecting to die insolvent 
unless his affairs were retrieved, referred to that transaction in this 
letter, he was afraid the creditors might consider it a defense, and 
he refers the son to the receipt. -He says: “ You will also find a re- 
ceipt for your stock in the drug-store, so you can hold that ; perhaps 


my creditors might try to get hold of it; that shows that you paid 
me for it.” 


Now, I read that naturally, not as anything wrong, or as anything 
that the creditors would have a right to take hold of, but as what 
creditors through mistake think they had a right to take hold of ; and 
he says : “ You have paid me for it, and there is the receipt.” 

So here was this old-fashioned, hard-money man, who kept his son 
in good habits of not squandering advances, but keeping to quaint 
economical ways while he was making money, found himself involved 
in a vortex of speculation, and what was to his good old German no- 
tions an awful state of things to contend with. That is the way I look 
at his condition. It is for you to say whether it is correct. It may 
not have been so bad. It is very probable that his condition was not 
anything like as bad as he thought, if the arguments of counsel and 
the evidence are correct ; but as he looked at it it was embarrassed. 

The counsel for the plaintiff, on the contrary, say that this only 
meant that he was afraid that the property would be sacrificed, and 
that then the life insurance would be necessary to prevent it, and 
so forth. The jury will say. 

Now, we have had this deceased man’s character assailed most vio- 
lently on one side, and praised most emphatically and eloquently on 
the other side. I rather think the arguments are about equally mis- 
taken, gentlemen, and that like most human beings he had his faults ; 
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they may have been very great faults ; and like most human beings 
he had his good qualities, and that the good qualities were commend- 
able, and the faults and the weaknesses were to be viewed with in- 
dulgence so far as he was concerned, and with rigidity for the sake of 
justice so far as others are concerned, and that is the view we have to 
take, or that ought to be taken of most of us after we are dead, and 
it don’t do to assail a man because his standard is not in one respect 
that of the highest, nor to praise him to the skies in other respects. 
He seems to have had an unassailable point of self respect, if we are 
to judge of the memorials he has left behind. 

Then he had another matter in charge for which he was very much 
to blame, but that is not the question under trial here. He had used 
—what at the time probably was not a very large amount—the money 
of three young women to whom he was guardian ; he’had kept the 
accounts carefully, and we have every reason to believe faithfully, as 
to the mere writings, and they were in the safe, showing exactly what 
he owed ; but he had used the money and he was technically in the 
relation—counsel say he was morally in a worse relation—but as I 
stated, we are not trying him for that. 

Now, he had a strong desire to see justice done to these people. 
The amount of his deficiency we know exactly ; for Owen Beil’s child, 
as he calls her, he was, with interest, $2,303.89 in arrears, and for 
Louis Berkenstock’s two little girls, $945.93, making say $3,249.82. 

Then again, gentlemen, there is what I think deserves attention : 
he had no doubt stated in these policies—there is some evidence of it 
I think in the letter, and he had observed on this probably as of more 
importance in another relation than appears yet. He observed in 
these policies that the money was payable, for he had so made it, to 
his son and his wife respectively. You recollect the form of the poli- 
cy. Now, he seems to have been afraid these creditors would not 
get that money from the form of the insurance, and this was a thing 
that he did not mean to permit if he could help it. He meant that 
these insurances should go first to pay his debts ; that is part of the 
case ; that is of twofold importance, not merely for the introductory 
purpose I am citing it for now, but for an arbitrary purpose. 

He says: “ Pay all my debts, for I borrowed some money to pay 
the premiums on the insurance, so that my creditors could perhaps 
get hold of insurance, and if they could not, pay all my debts and be 
@ man, so that nobody can say that they lost money on your father. 
You can pay all my debts and hold the property if you can get the 
money out of the insurance companies, and have money left. But 
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when you get the money out of the insurance companies, if it ever 
should happen so, don’t think you would keep the money and not 
pay the debts.” 

Now, gentlemen, this was the man, and such were his ordinary re- 
lations, and I do not think that we can do our duty to this case with- 
out in some measure looking at these considerations. I don’t mean 
to say that the man did not contemplate suicide, but not at the time 
and in the manner imputed to him. 

Let us look carefully at this case and see whether he meditated sui- 
cide at the time and in the manner imputed to him. 

The case as opened by the defendants was that the deceased made 
the insurance with the view to suicide—with the premeditation to 
commit suicide. I think the evidence refutes that wholly. In the 
first place that I don’t think so much of, for the insurance agents 
disprove it as far as they can. They say they forced this insurance 
on him, that they tempted him to it. These are not their words, but 
the substance of what they testified—that they accommodated him in 
order to increase the amounts, and if they had not approached him 
he would not have insured as much as he did ; but he appears to 
have driven a close bargain with them, and have required the tempta- 
tion of an abatement of $25 from some $500 more or less of premium, 
and to have had indulgence offered by taking notes, He seems to 
have required quarterly instead of annual payments, and especially 
the two insurance agents certainly say that as a general matter they 
pressed the subject on him, and that he generally was reluctant, but 
I think we have much more conclusive evidence than that. We have 
to take, gentlemen, this letter or confidential letter as a whole ; if it 
is used against him it must be used for him. 

Now, you will recollect, gentlemen, that he in this paper enjoined 
particularly on his son to take no advantage of the form of the insur. 
ance in order to avoid the payment of the debts, but to be a man ana 
pay them. 

Now the last of these insurances is made payable to the wife. 
What does that mean? Did he then contemplate suicide with a view 
to pay his debts, and afterward his family? Let me be understood. 
This paper was written, the whole of it, after the 13th of January, 
when the last insurance was made ; that is evident from its contents. 
How it came after we don’t know, except that it was finished the day 
before he died. Now, after the 13th of January, when the last insur- 
ance was effected, he wakes up to this firm conviction that his credit- 
ors would not get this money. Did he wish that? On the contrary, 
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he takes every measure that a man can that his creditors may get the 
money. He therefore would have made that last policy not in the 
name of his wife, not even in the name of his son, but he would have 
made it in his own name, that his creditors would have got it. 

Now I do not know whether you agree with me, gentlemen, but I 
don’t think it is fair to take that last letter of his, and tear it up and 
spit upon it, to use a vulgar expression. He says in that, that the 
insurances were for his creditors, not for his family. If he had medi- 
tated suicide when he wrote that letter and made those policies, the 
money would have been payable so his executors could have got it for 
the creditors—at least so it strikes me. You will decide for your- 
selves ; but I think this important only for this reason, for the sake 
of truth. It is, for the decision of the case, of no importance whether 
he afterward conceived the idea of suicide or entertained it when the 
insurance was effected. It is the same thing in the legal result, but 
it is important that we should get at the truth by whatever means, 
because if we get upon the path by untruthful means, we get off the 
track and don’t know where we shall lose ourselves, and for that rea- 
son I have thought it my duty in this painful case to do justice to 
this man’s memory, for ke has an awful account to settle of debts, 
and in this respect I think injustice has been done him, and that 
there is not the least ground to impute to him an intention to take 
his life when he made the last of these insurances ; but, as I said be- 
fore, that is not, I think, the question. The true question is whether, 
after that last policy was effected, this man, considering the desperate 
condition of his affairs if he lived, and the favorable condition to his 
family if the insurances were received by them, did not conceive, but 
meditate with more or less of resolution, the thought of taking his 
own life. If that is made a subject of serious inquiry, and I think, 
gentlemen, that it is—if you go into probabilities much more proba- 
ble, that when this simple-hearted man, as I think he seems to have 
been, found himself in this vortex of difficulties, not able to look his 
affairs in the face—when he saw that he had the insurance to this 
large amount, that the thought or temptation, or whatever it may be 
called, may have come into his mind, and that is the inquiry which 
we must approach with candid and serious thought. 

Now here the evidence is twofold : 

First—The letter ; and 

Secondly—The occurrences which immediately preceded and fol- 
lowed it. 
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When I say immediately preceded, I say immediately preceded the 
last stage of it. 

Gentlemen of the jury, this paper is not, independently of its par- 
ticular contents, of an extraordinary kind, as I can see, at all. Imean 
to say, that there is nothing surprising in a man’s leaving confiden- 
tial directions to his only son and heir, as to what shall be done after 
he is dead—the sort of directions that are not to go intoa will. I 
suppose there are few men in this court-room, and probably few on 
the jury, who have not had large experience of such papers. Men 
give special directions which don’t concern the world at large. I am 
not now speaking of this paper in particular, I am only speaking of 
the character of such documents. These are among the most difficult 
questions that lawyers have to meet, as to whether such post-mortu- 
ary documents are testamentary or not. That is to say, they must 
be proved as such, or may be kept as confidential papers. There is. 
nothing in a direction to keep such a paper secret, unless the confi- 
dence. There is nothing extraordinary in all that that I can see, but, 
gentlemen, in order to get rid of the prejudice that ought not to at- 
tach to the subject, I have made these remarks, because I don’t mean 
to say that the paper is one which you can get rid of in this way, but 
I do wish a just and proper and unprejudiced introduction to it. 

Now, there are two views of this paper, called a letter. One is that 
it was a post mortuary, confidential communication to the son and 
heir ; the other, that it was a letter of one contemplating suicide, and 
there is a third view, perhaps, that it was partly each, and that it was 
the production of a man who, though he contemplated suicide, was 
irresolute in writing it, and afterward as to executing the purpose. 
He certainly speaks in this paper of what he was to do if he were to 
live and go on in the world. He certainly speaks in the other parts 
of it that he was to go out of the world very soon, with violence. It 
is, it seems to me, a paper of a man who seems to be vacillating be- 
tween contending purposes. : 

Now, the parts which I have heretofore read of this paper are princi- 
pally, if not altogether, consistent with it in one sense, for they bear 
on the question of insolvency, you recollect ; then I shall not repeat 
them, therefore you will bear that in mind. 

Now, of the parts which I have not read there are, we may say, 
two divisions. One of matter apparently quite innocent, and the 
other of matter which seems to indicate a purpose to take his own 
life—whether a definite resolution, or an indefinite or undefined one 
will be for you to consider if it becomes important. 
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You have looked at my request in the early stage of this case, at 
the signatures of the three stages of this paper. It is, I think, both 
from the contents of the papers themselves, and from one of the sig- 
natures—there are three places where it is signed—evident that this 
paper was written at intervals. 

When the first stage of it was penned nobody can conjecture, ex- 
cept we all know it was after the 13th of January. Of that fact there 
can be no doubt. We also know the last of it was finished either on 
the night of the 20th of February, or the morning of the 21st. 

Well now, as I said before, there are a great many matters any of 
which are only material on the question of insolvency. There are 
others, because I do not want to leave any part of this paper uncon- 
sidered. 

He says: ‘ Lewis, if God calls me away,” which we all under- 
stand in German phrase to heaven, “If God calls me home and away 
from you and mother, you must do the best you can. First of all, be 
kind to mother, and whatever you do, see that she is well cared for.” 

Very proper for a letter for his son, gentlemen, after death. 

That passage about insurance companies I mention in another con- 
nection afterward. 

Then he says: “ About keeping the insurance policies up, you can 
do as you please or as you think best.” 

Then he says: “ Lewis, I think I told you the Penn Mutual Life 
Insurance Company holds a mortgage of $5,000 on our house, for 
which they hold one of my insurance policies for $5,000 as collateral 
security. I have the paper in the safe which shows it, and the re- 
ceipts that I paid the premium on it ; they also hold fire insurance 
policy as collateral security, which is transferred to them. You must 
see that it comes all right. Jonas Snyder holds the fire insurance po- 
licy on the drug-store building as collateral security for Mr. Taylor’s 
mortgage. That policy is not transferred. I have a receipt in the 
safe from Jonas Snyder. Lawyer Stout, at Easton, is the agent for 
the fire insurance company where the drug-store property is insured 
in. Mrs. Reeder, at Easton, holds the insurance policy on your stock 
as collateral security for the thousand dollars what Shoemaker had 
loaned of her. Lawyer Reeder attends to her business, so that you 
can find everything, and try to straighten it up for God’s sake.” 

“Lewis, I think ”—one of these is in the first stage, the other in 
the second stage ; now I come to what occurs in the third stage— 
“ Lewis, I think it would be best if something should happen with 
me if you would get everything appraised and sell it.” 
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Here you will observe, gentlemen, what I am about to read shows 
that he changed his purpose. When he wrote the first of these three 
parts he thought they would keep the property and pay the debts out 
of the policies. 

He, in the third stage, the third division of the third part, changed 
his mind, and thinking things not,likely to be quite as favorable as he 
thought at first, he thinks they had better sell, and he says : 

“ Lewis, I think it would be best, if something should happen with 
me, if you would get everything appraised and sell it.” 

Then again he says: “Lewis, if mother ever gets money of the insur- 
ance companies, if she lives longer than I do, you must take care of 
it, for she can’t, and don’t let her lend out unless you see it. If you 
put it in a good national bank, I think that is the safest, or take the 
first mortgage on real estate.” 

Then, gentlemen, he goes on: “ Lewis, I settled up everything 
with Lynn; he is to pay everything we owe over in Jersey.” 

Then he describes his first settlement, and he closes up with Lynn 
over again : 

“Tf anything should happen with me—TI hope it won’t, but we 
don’t know, for life is uncertain, but death is certain—Lynn must pay 
everything what I owe in Jersey for lumber and work, and for haul- 
ing the ore, and Kline’s royalty and Kline’s timber, and everything, 
before he can get them notes what he left me as collateral security. I 
also gave him that lease there at Kline’s what I had on Henry R. 
Keuntz’s land, otherwise I could not settle with him.” 

Now, gentlemen, I have detained you with this apparently prosing 
reading even of these passages, because I have desired to keep toge- 
ther what is, as far as the subject goes, just what the man might write 
confidentially without any unfavorable imputation, but the paper un- 
fortunately contains a great deal more, and I will ask now your at- 
tention to the parts of it which seem to import, or may be contended 
to infport, that he intended, or expected, or contemplated an early 
and violent death. 

The heads of the argument on this subject are several, one that in 
which concealment is enjoined. Now, gentlemen, this, I repeat, is un- 
important, unless it is made out that there is something to conceal. 
Merely directions to the son that this paper was not to be exhibited, 
unless there is something in it which gives effect to that direction, I 
have said, would be dealing very unfairly with what men leave behind 
them for their families. There is, however, I observe, as I shall read 
presently those parts of the letter, frequent expressions of apprehen- 
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sion of death—early death. There is also an indication of doubt as 
to getting money from the insurance companies. There is also an in- 
dication of an early time of anticipated settlement of dependencies, 
but that is fully answered by other passages which look to the future 
as though he was going to live. 

Now, with this long preface, I will read and comment upon the re- 
maining part of the paper : 

“ Lewis, sometimes I feel, and it appears.to me that I won’t be 
here with you and mother in this world long any more, but we don’t 
know what God will let happen with us, but we have to submit. I 
don’t hope to get killed or die soon, but sometimes I feel and think 
that I would not be in this world long any more. Lewis, if God 
calls me home or away from you and mother, you must do the best 
you can. First of all, be kind to mother, whatever you do, and see 
that she is well cared for.” 

The word “ hope” has been commented upon and explained as in 
this man’s natural language, and his family appears to have been Ger- 
man ; they seem to have spoken German as far as we can learn, and 
the word “hope,” in the German parlance, is said to mean nothing 
more than “ expect.” You will say what meaning you attribute to it, 
but it is not to be expected that he would write such a letter that his 
son would understand that he meant to commit suicide. It would be 
couched at least so that that would not be exhibited in it. 

Then he says what is more important: “ Lewis, I have my life in- 
sured for $65,000 altogether ; for $20,000 in the Penn Mutual Life 
Insurance Company of Philadelphia, and for $30,000 in the Mutual 
Life Insurance Company of New York, and for $10,000 I have an 
accidental policy in the Hartford Company of Connecticut, and $5,000 
in the Mutual Protection Life Insurance Company of Philadelphia, 
which is for the benefit of mother ; $5,000 in the Penn Mutual is for 
mother, and $10,000 in the Mutual Life of New York is for mother. 
All my other insurance is for your benefit. If anything should hap- 
pen with me, Lewis, get the money out of the insurance companies, 
for they have to pay it. The agents of the companies I insured in 
will assist you.” 

Now there is nothing surprising or evil in his telling his son that he 
had effected this insurance, and that the son must get the money ; 
but the manner in which the subject is recurred to afterward is im- 
portant, and the passage I have read is perhaps in one respect very 
important, but that is more for your consideration than for mine. He 
refers to the whole of the insurance as amounting to $65,000, which 
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he looks to as a fund for the payment of his debts. Now he includes 
in that $15,000, as I understand it, or $10,000 as it is admitted, of 
insurance against accidents. If he did not contemplate a violent 
death would he have reasonably considered that as a part of the 
available funds of his estate ? 

Now, gentlemen, I don’t want to put that as a hair-splitting remark 
from a lawyer, as it may be regarded, but I want you to look at it as 
a matter of common sense ; would a man who would look to some- 
thing out of the common course as the cause of death speak of an in- 
surance against accidents in the same category with the insurance 
that must be paid at all events, and sum them up as one whole as a 
fund to pay his debts with? The answer to it, however, is that there 
was enough without the policy against accident. But is that a satis- 
factory answer? Don’t it still remain that whether there was enough 
or not he looked upon it as a fund to come into the hands of his ex- 
ecutors? It is for you as a matter of common sense to say how it 
strikes you, and you will take it for what it is worth. I have not 
been quite satisfied with the explanation of it, but you may be. 

“ Lewis, don’t show this paper to anybody; whatever you do, don’t 
let any person see it ; keep it entirely a secret. If anything should 
happen with me, sell my interest in all those iron mine or ore leases, 
it is too expensive and very risky business ; and don’t listen to what 
other people tell you, and tend well to your store. The insurance 
companies must pay the insurance what I am insured; they can’t get 
out of it ; if I am gone once, don’t let people know for how much I 
am insured, or how much I am in debt. Keep it as much secret as 
you can, for not everybody need to know, for it won’t make it any bet: 
ter ; but when you get the money out of the insurance companies, if 
it ever should happen so, don’t think you would keep the money and 
not pay the debts.” 

Gentlemen, the printer has put stops that will mislead you in read- 
ing those printed copies, naturally no fault in it, but this is one of the 
places : 

“If anything should happen you can pay the debts and have some 
money left, and keep all the property what we have, if you manage it 
right. The agents of the companies will assist you in taking the affi- 
davits for proof of death,” and soon. Also: “ Lewis, I don’t hope 
or expect to die soon, or get killed ; but God only knows, we can’t 
tell ; life is uncertain, but death is certain. About keeping Llewel- 
lyn’s insurance policy up, if he lives longer than I, you can do as you 
please, or as you think best. Try and keep everything as it is, and as 
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quiet as possible ; it is of no use to let everybody know how things 
are ; I know if something should happen with me mother would 
trouble herself a great deal about it ; if it should be the case, take 
good care of her whatever you do. If the insurance is all paid you 
can get along right well, and I can’t see no reason why they won’t be 
paid, for the premium is all paid on the policies, and the companies 
are all good companies.” 

One of the premiums was quarterly, and in a few weeks one of the 
quarterly premiums was to become due. “ Mother’s money you must 
take care what she gets out of the insurance companies, for she can’t ; 
you must see, too, that you will also find a receipt for your stock in 
the drug store, so thet you can hold that; perhaps my creditors might 
try to get a hold of it, but I don’t see how they can if you have this 
receipt—that shows that you paid me for it. If anything happens 
with me, settle everything up all right and as soon as you can, and as 
quiet as you can ; the sooner the better. If you sell the houses, let 
mother buy them or get a good friend to buy them for her, and she 
can take the deed and give you the deed again. I think Henry Beil 
would be a good man to buy the houses for mother ; you can’t trust 
anybody, particular no stranger ; perhaps if you would try and get 
Hess to buy it, he would not let you have the half, any ; if you sell 
the houses for cash or a short credit, they won’t come so high, and you 
can do that, because you get the money out of the insurance compan- 
ies. If mother ever gets money of the insurance companies, if she 
lives longer than I do, you must take care of it, for she can’t,” and 
8O On. 

Now, gentlemen, I have, I believe, read to you, in one connection 
or another, every word of this paper, and at the hazard of fatiguing 
you. 

Now there was an early time for the expected settlement with the 
insurance ; that he had an idea of some difficulty about it; that he 
includes the policy against accidents in the sum of the insurance mo- 
ney, are the points of chief importance bearing on the question whe- 
ther he meditated suicide, in my opinion. 

In this immediate connection I will refer you to the interview with 
his sister, Mrs. Kresgy, because if the letter alone is sufficient, or if it 
warrants suspicions, they may be increased by what passed at the in- 
terview with Mrs. Kresgy, and now certainly by the occurrence which 
followed. 

Mrs. Kresgy was the widowed sister who had recently lost her hus- 
band, and on whom the deceased called on the Thursday before his 
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death, and it was probably the interview before the last of the third 
part of the letter was begun—certainly before they were finished. He 
culled on this lady, and after some conversation about garden’ seed, 
he began talking about the dreams oftheir parents, having seen them 
in his dreams. He said he was going to New York to consult a phy- 
sician in regard to his hearing. He said it worried him so about his 
hearing ; he was going to consult a doctor. He said he was going to 
New York, but if something should happen to him, folks could help 
themselves. That visit, it is contended, indicates a purpose that he 
was in contemplation ofan early death in connection with the intend- 
ed visit to New York. He did not shed tears when he went away, 
and she says that after he got into the street he shed tears. 

Now, she says he often shed tears, and that he was a very affection - 
ate man, and that he had spoken of his parents and of seeing them in 
a dream, and talked with them; and he said going so often on a rail- 
road he was afraid of being hurt on account of his deafness ; ad- 
vised about the husband’s estate. 

The question is, gentlemen, whether anything in this interview 
amounted to a leavetaking? It has somewhat that tendency, appar- 
ently, but we might have heard the answer; that it is only from what 
we know afterward, a sort of after-born wisdom that makes us attri- 
bute importance to what may have been a mere ordinary occurrence ; 
in its important relations I confess it has some bearing on the ques- 
tion. 

But now, gentlemen, let us consider the occurrence which followed, 
because it may be that these occurrences are such that, compared with 
the letter and with the interview with Mrs. Kresgy, you may put them 
together and attribute a purpose that no one alone would satisfy you 
in attributing, and all of them together may remove a doubt that you 
might hsive as to any one in particular. 

The occurrences which followed the letter, if they form the infer- 
ences of premeditated suicide, they certainly throw a great doubt 
upon the question of the firmness of any such resolution. This man 
is said to have been a religious person. He certainly was a man at- 
tentive to religious observances. Mr. Keeler, Mr. Bruler, and Mr. 
Hartwig describe him as an attendant both on Sunday and on week- 
day, and at every service. He certainly, therefore, was a man observ- 
ant of a respect due to religion, and the letter shows that he had a 
future state in his mind. He says: “If God calls me home, or away 
from mother.” 

Now, gentlemen, if he contemplated suicide, and I wish you to 
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watch the evidence very carefully as I proceed in review of it, in or- 
der and to determine whether he had any fixed purpose, whether it 
was a resolute determination or a floating thought, that he felt that he 
at times could not look the future in the face, and might or would 
probably commit suicide, or whether he had a fixed purpose to do it. 
He was not a man who without some proof you would expect to be 
willing to rush unqualified into the presence of the Almighty, as 
Blackstone says. You would not expect him to be free from the dread 
of something after death that puzzles the will. He was not the man 
to be wholly dull and indifferent to such considerations, or like the 
novelist who makes his hero fall off the monument to cheat the un- 
derwriters. He did not appear to be that sort of a man, but he ap- 
pears to have been a man who did contemplate an early and violent 
death. 

Now let us see what occurred after the night of Friday, at eight or 
nine o’clock. When he had finished a settlement he went home. He 
was at home by nine o’clock, or earlier, and he had his breakfast at 
an early hour, and soon after seven the next morning, in pursuance of 
his purpose which he had stated to Mrs. Kresgy and Squire Kruler, 
he got into the early train to go to New York. There is no other ev- 
idence of his purposé than that he had stated to these two witnesses, 
and you will say whether that might not have been a sufficient pur- 
pose to take him there. He arrived at New York at or soon after 
noon. It was then raining. He had no umbrella, and he said to Mr. 
Worman, who separated from him as they arrived, that he would buy 
an umbrella, and would return with him in the afternoon from New 
York. 

Accordingly, at half past five in the afternoon he came with his new 
umbrella, and he found Mr. Worman, and he accompanied Mr Wor- 
man in the cars home again. Mr. Worman has related the conver- 
sation. Others have said that he was cheerful. He had made an ap- 
pointment with Squire Kruler to go a day or two afterward in a 
sleigh to a neighboring place where they had business to attend to, 
and in riding home in the cars there occurred a circumstance to 
which I attribute some importance. The train was detained thirteen 
minutes in the neighborhood of Easton, or South Easton, I think it 
is. Now, that thirteen minutes made him too late for the omnibus. 

In this good town of Bethlehem they don’t do as they do any other 
place. Mr. Omnibus-man waits five minutes and says, “ They are too 
late ; I guess I'll go home,” instead of ‘waiting. Mr. Snyder knew 
this, for he said to Mr. Worman—Mr. Worman don’t recollect whe- 
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ther it was before or after that detention at Easton, but this makes 
it probable it was afterward—he says to Worman, “I wonder if the 
omnibus will be there.” Then you will observe a natural idea of the 
thirteen minutes’ detention, and it turned out that the omnibus was 
. not there, at Easton. It was a natural suggestion, and the words, 
“Are you going to your store? for I don’t like passing those bridges 
at night.” You will recollect that Korner got killed on that very 
bridge. 

Now, there was nothing more natural than that question, and the 
answer of Mr. Worman was that he was not going to his store, or he 
would have taken him, (Mr. Snyder,) but that he was going the other 
way, toward his house at South Bethlehem. 

Now, gentlemen, nothing can be more natural than that conversa- 
tion, and it was a business-like conversation, which the event verified, 
because the omnibus in fact was not there when he got there. 

Now, if he meditated suicide, it would have been a great comfort 
to him to have somebody to go home with him to prevent it. From 
that conversation, in other words, if he did he was irresolute, and if 
there was any doubt about that, the doubt, I think, is removed upon 
the testimony of Mr. Wilson. 

Now, counsel have made an attack respectively upon these two 
witnesses which I do not see the reason of at all. They contradict 
each other in little, immaterial things, but they confirm each other 
in the substantial parts, which is that Mr. Snyder would have been 
very well satisfied to have had somebody to go home with him that 
night. If the omnibus was there, he would have gone in the omni- 
bus and got home. If it was not there he would have gone with 
Worman, and he was not with Worman. Wilson’s testimony is that 
they made an arrangement to meet the next day with a view to some 
business, and that the deceased man, Mr. Snyder, asked him to pass 
the night at his house. He asked Mr. Wilson to go and stay with 
him that night. Mr. Wilson declined, and when they parted Mr. 
Snyder took leave of Wilson in what they called the aisle, and that I 
think a church phrase, and when they got to what they called the 
aisle he repeated his invitation, and said he had better go home and 
stay with him. 

Now, gentlemen, this transaction indicated, you may think, that if 
be meditated suicide, he would have been very glad for an excuse for 
not executing his purpose that night. In other wo-ds, that there was 
irresolution and no fixed purpose, but that he would if he found him- 
self alone. No omnibus, no companion, occurs to the thought of sui- 
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cide as quite consistent. But we have been leaving the car on its ar- 
rival at Bethlehem thirteen or fifteen minutes behind it, therefore 
losing the omnibus. We find him leaving the car on his homeward 
side, and there is evidence that he passed rapidly, as most persons 
do, in front of the engine, and that two men were following him 
rapidly, as they would naturally do in front of the engine. I con- 
fess, gentlemen, I do not attach any materiality to that, but one 
of the witnesses says, what is probable, that the man in front was 
Mr. Snyder, and that is just what would occur if he meditated suicide 
or not. I see nothing in that either way. 

The counsel for the plaintiff thinks that these two men probably 
murdered him. It may be so, but I attribute as little importance to 
the evidence on the other side, or to the assumed number of papers 
that he had to get rid of. I think that on the contrary these quite 
old people, and Lindeman, one of them, escorted a lady and gentle- 
man to the ‘‘ Eagle.” I do not think there is much importance in 
what they say. I do not say ona dark night; the gas was then burn- 
ing in one or two of the hotels; that did not prevent people from car- 
rying lighted lanterns, you will recollect. 

On the whole, therefore, we find him in a situation in which we 
would expect him to go home. Did he go home? He certainly nev- 
er reached home. Now, where do we next find him; And here 
comes a different part of the case. You find him, if you believe Hen- 
ry Billing—I see no reason why you should not ; we shail think of 
that presently—we find him lying on his back on the foot-path of the 
Lehigh bridge, apparently asleep, at five minutes before ten. Billing 
would seem to have been a stagnant sort of a person, but a very good 
man, apparently. Billing says he used to to take a journey every 
evening to the end of the bridge to put the lights out, and that he 
put the further light out first, and that he found upon the bridge a 
man that he supposed to be a drunken man, toward the furthest part 
from the toll-house, and that is nearest to the depot, you know. 

He tried to wake him, and shook him gently, shook him harder, 
and got from him what the details are ; that he got him up without 
much difficulty ; that the man said during this time, “I am stabbed, 
and stabbed twice ;” that as he was getting him up he thought it was 
Monroe Snyder, and that when he got him up and had the light 
thrown full in his face, he saw it was Monroe Snyder. In the mean- 
time he told him what was very true: “ You will be frozen to death.” 
Snyder showed him the stabs. He could not see that he was stabbed, 
and he did not believe that he was stabbed, and that he then went 
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his way and put the light out, and coming back looked for Mr. Sny- 
der. He was gone, and he went to the length of 150 feet to the next 
hotel, and could not see anything of him, and he then walked quickly 
back, and his daughter says in the meantime she had heard somebody 
go down the steps. 

Now, Mr. Billing knew Mr. Snyder perfectly, and he says that when 
he last looked at him he was sure it was Mr. Snyder. Is he to be 
believed ? Why should he not be believed? Let us consider that a 
moment, if at that time his testimony was very seriously damaged, 
because he gave the following account of what occurred afterward. 
By the by, I forgot to mention that he said he went into the toll- 
house and told his wife and daughter what had happened, but he 
thinks nobody else ; while he then says that he heard next morning 
that a man had been killed, and went down and took a look, but did 
not know who it was. He then went back, and was soon after heard 
it was Monroe Snyder, and he concluded that maybe Snyder’s friends 
would think that he ought to have looked to him, and that he would 
not say anything about it, and did not say anything about it. He 
thought they would blame him. But when he saw it was going to 
be a serious matter—he did not use these words, but that is what we 
may understand—he thought it was his duty to let Mr. Misch know. 
He went to Mr. Misch, and he told Mr. Misch “I know something 
about it.” That was very natural. And by Mr. Misch the subpona 
was issued. Then he went to the inquest, and he found he was not 
wanted that afternoon, nor the next day, nor the day after. 

The present chief burgess, Mr. Irwin, sent for Mr. Billing, and he, 
Mr. Billing, found himself confronted with two New York detectives, 
and Mr. Irwin wanted him to tell those detectives all about it, and 
he said he would not give any statement except what he would give 
on oath before the coroner’s inquest. 

On the whole, therefore, I cannot see what there is against this 
man’s testimony, except the supposition of the witness as to what oc- 
curred before the New York detectives went upon this, what proved 
to be a hunt in the wrong place. If he did say it, it detracts some- 
what from the accuracy of his evidence, and may have been in this 
respect mistaken. There was some carelessness about the date. It 
appears to me, however, that it would be very unsafe to reject or dis- 
regard in any way the testimony of Mr. Billing. 

If it is true, then how stands this case? Can we mince this matter 
by speculations about going to church, or about anything else? Here 
was a man who should have been at home, and was found lying on 
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his back with, as he said, wounds. If these were the wounds already 
inflicted, and he had Jain down there to die, and got asleep and was 
likely to be frozen to death with the cold, how does that alter the as- 
pect of the case, unless you believe that the wound had been inflicted 
by some person who had left. 

Now, Mr. Snyder, the deceased person, if that was the man on the 
bridge, did not make a long stay on the bridge. He went his way 
toward home, and he said, “I can go home,” so Mr. Billing tells us, 
but independently of that what he did was the same thing as saying it ; 
he went toward town. Here was then a man who, after more than 
half an hour, is found in this position, saying he was stabbed, moving 
toward home and not reaching home. How does this present itself 
to your mind? How are you going to explain it? Do you believe 
that he had been wounded by men who had left him there? If so, 
you will adopt that theory if you think it a rational one. If you be- 
lieve what he said was untrue about the wounds, if he must have had 
some thought that he would not state—that is, therefore an explana- 
tion that diminishes the difficulty. Then he was wounded, as he 
said, able to walk, to go toward home, even though he might have 
been frozen to death and got to sleep after the wound. Why did he 
not reach home? What was the impediment ? 

Now, gentlemen, as to the evidence which follows. Its effect de- 
pends probably on what effect you attribute to Billing’s testimony. 
As to the subsequent witnesses, I do not think that, in the absence 
of Billing’s testimony, they sufficiently identify Mr. Snyder as the 
man who was seen, although I would leave that entirely to you as a 
matter of fact, but that the testimony of Mr. Billing, with the testi- 
mony which follows him, suffices entirely to convince you that Mr. 
Snyder, in a state of irresolution, unwilling to execute his purpose, 
hesitated, not content to go home, nor with firmness enough to take 
his life, was rambling and tumbling about in the dark at night. 
Now, if you take this theory as to that, and all that is a mistake— 
though you will decide upon that yourself—if he is the man referred 
to by the subsequent witnesses, then it is almost impossible not to 
look back to this letter, however obscure, and not to look back at 
Billing’s testimony, not to look back to his interview with his sister, 
not to take a painful view of this occurrence. 

The buttoning of he clothes seems to me to be fully explained by 
Billing’s testimony. You have heard a good deal about the clothes 
being found buttoned. He says the overcoat of Mr. Snyder was 
open ; he cannot tell whether the undercoat was buttoned or not, 
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but he raised his vest. You recollect the waistcoat, too, was on. 
Now if Mr. Snyder, with the cuts which he said he had—if he had 
inflicted those cuts himself and he was able to walk off the bridge, he 
was able to button the coat, and the mystery ceases to be a mystery 
of which you have heard so much, and the same explanation can be 
made of his gloves. It was cold; he buttoned his coat and he put 
his gloves on. That part of the subsequent examination of the case 
seems to me to be explained, and to be attended with no mystery at 
all if you give full effect to Billing’s testimony. 

Now, was he seen afterward? Did he remain on that bridge 
without going home, or was he dead, or soon after murdered by one 
or more unknown men, or the same men who crossed after him in 
front of the engine, or some other man or men, or by some man who 
was heard talking to another about how to divide some money, or any 
of these suggested facts ? 

Why, gentlemen, if Billing’s testimony is true, it requires a great 
deal of self-possession to comprehend how this man was not taking 
care of himself, and why he did not go home, and so forth. 

Now I get right. Now I will go back and recur to Fetter’s testi- 
mony. Fetter was going-to the hotel after 11 o’clock, and he saw a 
man whose actions frightened him, and well they might. 

Mr. Fetter says that between 11 and a quarter past 11 he passed 
down Main street on the sidewalk on the west side of the way. 

Did you see anybody on or near Monocacy bridge? 

Answer—“ I did, going down the plank walk, all by himself. I 
passed the man just far enough—then occurs a blank in my notes— 
I saw it was a man going across slowly ; I was going pretty fast my- 
self ; I could not very well tell whether he was standing or moving ; 
as I neared him I saw he was going from me? I slackened my pace ; 
he was about as far as across the room on the bridge, his back to me, 
and walking slowly.” 

Now, gentlemen, this evidence certainly, in the absence of Billing’s 
testimony, and the testimony which follows of the three men at a 
later hour, would be very unsatisfactory ; in fact I should advise you 
to consider it no identification at all ; however probable it might be, 
it would be but probable. But we come to a later hour, when there 
is something more like identification. There is a man whose name 
is Sceitzer, or Schreiner—it does not matter—who was engaged in 
the zinc works, and who was walking home after two o’clock at night, 
and Bush and Barr, who you recollect were one of them going home 
in a sleigh, and the other one walking. This sewing machine man, 
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Swifel, so Bush, also, says he saw a pretty tall man walking in front 
of him toward the Monocacy bridge. He describes his size and 
walk, and says the man was not black, that he was a white man, 
and he saw him all the way from Fetter’s Hotel to the Monocacy 
bridge. 

The testimony of these two witnesses, without Mr. Billing’s, would 
amount to very little ; but the same man whom they saw was seen by 
Billing, and to his testimony more attention is due—that he recog- 
nized this person as some one he thought he knew, and resembled 
Monroe Snyder, whom he did know. He says, “I recognized the 
person as some one whom I knew, and resembling Monroe Snyder, 
whom I knew.” He then describes him. He says it was a pretty 
cold night. A few minutes after starting the man passed on ahead 
of him, and “I started off ; passed Fetter’s residence ; I saw a per- 
son on the Monocacy bridge, on the south side, about twenty feet 
from the south end of the bridge ; when I first saw him he was lean- 
ing in this position ; I myself wasin doubt ; I suppose he recognized 
me ; he turned and walked toward me ; I stopped: went on fast ; 
walked to say within a foot of the person. WhenI first saw him he 
was going north ; he came to a standstill; he was facing me; as 
soon as I saw I could have my place, the place that I wanted, I 
stopped ; looking around over my shoulder I saw the man stand- 
ing pretty much where I left him. I passed up the street and 
went home. I recognized the person as the same one I thought I 
knew ; he resembled Monroe Snyder, whom I knew.” 

The remaining testimony is not important. 

Now, gentlemen, I think this is sufficient identification for us, if it 
is to be considered by you for what it is worth ; if Billing tells the 
truth, and, as I said, I see no reason why we should disbelieve him ; 
and if Monroe Snyder, as is unquestionable, never got home, and a 
man is seen by these three persons in this attitude, and with such 
means, whose figure resembles Monroe Snyder, with Billing’s testi- 
mony, and the fact that he had not got home, there is not much evi- 
dence, if it satisfies you, of identification for your consideration. I 
do not state that as a matter of law, but as a matter of common 
sense, for what you think it goes. 

So, then, this man roamed about in the darkness of this night un- 
til after two o’clock. Was that Monroe Snyder? Had he, before 
or after he was with Billing, stabbed or attempted to stab himself? 
Had he passed or crossed the bridge without going to his house ? Had 
he thus been on the bridge? If so, there is evidence tending strong: 
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ly to prove that he was meditating suicide ; that he was irresolute ; 
that he could not bring himself to carry his purpose into effect ; that 
for the want of an instrument to stab himself he could not stab deep 
enough; that if he meant anything else he could not execute his pur- 
pose ; in short, he was very irresolute. 

Now, gentlemen, it does not do to theorize about what may have oc- 
curred. If we can find any other rational view of the case, it would 
be very irrational to say that he had been all this time meditating sui- 
cide. He nevertheless might have been afterward murdered and 
thrown over, but if you can find any other way of reconciling evi- 
dence, as I said before, probabilities are not facts. If he was the 
same man, as the defense alleges, thus roaming about, he certainly had 
not had courage enough to execute his purpose ; however, you may 
believe that he meditated it. 

I do not say that we have any other light upon this case to guide 
us until we come back to what we first considered of the place where 
the body was. Before we come to that, however, I would say this to 
you, that if you believe he meditated suicide, whether he formed 
that resolution after the cars had been detained at Easton, or had 
formed it as long before as forty-eight hours, when he was conversing 
with Mrs. Kresgy, some earlier time, when he was writing this paper 
for his son, for I say, if you find that he meditated suicide, then I 
would advise you to attribute his death to the purpose he had formed, 
if you can reconcile the way the body was found with suicide. But 
observe, you must be convinced that he meditated suicide, and that 
the position of the body was consistent with the commission of sui- 
cide. If on the contrary, gentlemen, you doubt his identification by 
Billings, if you disregard this loose identification which followed, if 
you think the writing and the interview with Mrs. Kresgy can be re- 
conciled with a more natural and more innocent purpose, why then 
there is no trouble in your verdict ; but supposing that you cannot 
get over these things ; supposing that he did meditate suicide ; then 
let us recur to the crisis : how did the body get where it was found? 
Could it have reached the position where it was found without some 
other human agency than that of the deceased man himself ? 

Now it is not for me to pass over that part of the case after the 
long delay I have subjected you to. You have heard all about it. You 
have heard the arguments there are about the idea. You have per- 
ceived already that a murderer would throw a man over, intending to 
kill him from that height, is by no means an impossibility. That a 
man, himself, should form that idea, intending to commit suicide, de- 
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serves some consideration. If he happened to fall on his head it 
would do very completely. It is for you to say whether there would 
not be more than that blood on the hat, and whether his skull would 
not be dashed to pieces; but he might not have fallen on his head. It 
is not like the man on the monument that Dickens wrote about in 
the flippant way I have indicated. Might he not at least have broken 
his arms or legs and saved his life and not been killed by it? Did he 
choose that mode of death, therefore, if he wanted to commit suicide? 
You canuot say that he did not; but did he? The fact is evident, the 
body was found ; but is it found where it would have been consistent 
with such a purpose? And if you find the purpose executed you 
might get over the difficulty ; but if you find that the body could not 
be where it was without some other human agency than his own, have 
the defendants succeeded in proving suicide? The burden of proof is 
on them. I don’t bring it beyond any unmanly doubt; I mean with- 
in a reasonable ground. Have they failed in the affirmative issue 
which they have taken upon themselves? And I advise you to take 
the theory of suicide and look at that ground, remembering the testi- 
mony of Mr. Leer and the others, attributing such effect as you think 
right to the footsteps ; but, as I think more important, looking at 
the positions, you cannot mistake the nature of the question. 

If you think that that man could have got to the place where his 
body was found, without some other human agency, then your verdict 
should be, I think, for the defendant. 

If you find from the evidence that he meditated suicide, I don’t say 
that as a matter of law, but as a rational conclusion from the evi- 
dence; or if you find the contrary—(and I don’t know how far a 
man of fifty can jump, but I believe nine feet is a pretty good jump ; 
we young men think thirteen feet a pretty good long one—you can 
take into consideration these measures; but as far as a man could jump, 
he would fall much short of it. There would be a curve inward before 
he could get to the ground, and if you think he could have got, by his 
own jump, more than six feet, then his body was found twenty odd 
feet from the bridge, as I understand the evidence. Could he have 
got there ?)—if you think, further, that he could not have been where 
he was found without some other human agency, then it would be 
forcing things to say that he committed suicide and murder both, or 
that he attempted suicide and was afterward murdered and dragged 
to the place where he was found. These are fancies which you will 
hardly entertain. 

Now, gentlemen, there is no apology at all for the time I have 
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taken, because if I can save you trouble, I shall be glad to have done 
it. I leave that part of the case. You understand what the question 
is, and you will say whether you find that Monroe Snyder died by 
‘sis own act or not, 

I come now to some similar questions in the case ; they all grow 
out of one fact, It seems that in the year 1867, I think when Mr. 
Snyder was the agent for the salt company, he was either loading 
or unloading a wagon at a railway car, and he fell and struck his head 
against the wall or ground, (it does not matter,) and was stunned for 
some minutes. He had a bump on his head ; I think that is the 
whole evidence ; but whether he was able to get into his carriage is 
for you. His son had come to drive him home in the meantime. The 
vailway company, being very properly vigilant, as a matter out of 
which lawsuits might arise, sent for their physician, who arrived in 
time to see him get into his carriage. Mr. Snyder seems to have al- 
lowed the physician to make six calls at the expense of the railroad 
company ; but the physician says he did not find anything particular 
the matter with him, and did not recollect giving him anything 
but nitre. It was not in evidence that he took to his bed at all, and 
in a few days he was quite well. 

As to the point of law, I will instruct you, that if Mr. Snyder ac- 
cepted the services of the physician, he ratified the employment of 
him by the railroad company, and it was the same thing in law as if 
he employed him himself ; but it is not evident that it was the same 
thing in fact. 

As to the seriousness of the injury, that is for you to consider. It 
is the same thing in law, as to the question of employing a physician; 
of the seriousness of the injury, to this matter you will give such ef- 
fect as you may think due to it. 

Now in the post mortem examination, it was found that there had 
been a slight adhesion, probably at the place where he got this bump. 
That adhesion, the surgeon told you, would have occurred from a 
very slight injury that would not have made him unsound. If I un- 
derstand the testimony rightly, that is about the whole of the case. 

Gentlemen, upon these simple facts four legal propositions are put 
to me 

First. The written applications as made by the insured, dated re- 
spectively July 9th, 1872, and the subsequent September 18th, and 
January 10th, 1873, constituted the basis of contract of insurance, 
and Monroe Snyder in answer to that part of the question in 
No. 13, in which it asks, “ Have you ever had a disease or any other 
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attack ?” answered, “ Smallpox, thirty years since.” But you have the 
uncontradicted testimony that Monroe Snyder had a severe fall on 
his head on the 9th day of December, 1867. The answer to this part 
of the question, No. 13, in the application for which the policies are 
sued, is untrue, and the plaintiff cannot recover the said policies. 

I answer, if the jury find that the fall on his head was a severe one, 
or that it injuriously affected any vital part, the verdict in this case 
should be for the defendant. 

Second. The written application for the policies signed by Monroe 
Snyder, the insured, on July 9th, 1872, September 18th, 1872, and 
January 10th, 1873, form the basis of the contract for the insurance 
of Monroe Snyder, and he having, in answer to the question No. 14, 
contained in application, “ Have you ever had any serious illness, dis- 
ease, or personal injury ?” answered, “Smallpox, thirty years since,” 
and the testimony uncontradicted is, that on the 9th day of Decem- 
ber, 1867, Monroe Snyder had a severe concussion of the brain, the 
answers of Monroe Snyder are untrue, and that the plaintiff is not 
entitled to recover on any of the policies sued on. 

Answer. If the jury find the concussion of the brain a severe one, 
the verdict in such case should be for the defendant. 

Third. A severe fall, by which the head is struck, resulting in con- 
cussion of the brain, is a severe personal injury, within the meaning of 
the term used in the several applications signed by the insured. 

Answer. If the jury find that the blow by which the head was 
struck was a severe one, resulting in concussion of the brain, it was a 
severe personal injury, within the meaning of the term within the se- 
veral applications. 

Fourth. If the written applications, bearing date September 18th, 
July 9th, 1872, and January 10th, 1873, signed by the insured, form 
the basis of the contract of insurance, and the policies were issued 
upon the express condition and agreement that if any of the state- 
ments and declarations made in the applications be different, or in 
any respect untrue, then the policies should respectively be null and 
void; and Monroe Snyder, the insured, having in answer to question 

- seventeen in the said policies, which is, “ How long since you were at- 
tended by any physician, and for what disease ? Give name and resi- 
dence of such physician,” answered, “ Not for twenty years;” well, the 
testimony is unimpeached and uncontradicted that Monroe Snyder 
was, in the month of December, attended several times by a physician 
for a severe fall upon his head, this answer is untrue, and the policies 
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are thereby rendered void, and the plaintiff cannot recover upon 
them. 

To that I answer, that if the fall upon the head for which Monroe 
Snyder was attended by a physician was a severe one, the answer in 
such case was untrue, and the verdict in such case should be for the 
defendant. 

Tt is not contended that every bump on a man’s head, received 
from a fall, is enough to induce an affirmative answer to these ques- 
tions ; but I leave it for you, whether you think so, as the questions 
imply. 

The case is with you, gentlemen. 

Verdict for plaintiff for amount of policy with interest. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


Worcester County. 


MONADNOCK RAILROAD COMPANY 
Us. 


MANUFACTURERS’ INSURANCE COMPANY.* 


The policy covered a quantity of wood and logs piled up along the line of a rail- 
, and was intended to insure only such prey, as actually belonged to the 
road, and was not intended to cover ‘‘ spark risks,” or property belonging to 
others, for which the railroad company would be responsible if ignited by 
sparks from the engines. A large amount of wood not belonging to the rail- 
road company was destroyed by fire from the engines, for which the company 
settled, and then brought suit against the defendant. Held, that there was 
nothing on the face of the policy to indicate that it was intended to cover any- 
thing more than the plaintiff’s own property. : 
Held, that although railroad companies are responsible for the property of another 
destroyed by fire from their engines, that this is a contingent interest different 
from that of ownership. 


The parties state the following case : 
This is an action of contract on a policy of insurance, dated June 
6th, 1871, by which the defendant agreed to insure the plaintiff in 


* Argued October 1st, 1873. 
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the sum of $3,000, for the term of one year, against loss or damage 
by fire to “all the wood and logs cut and piled along the line of their 
railroad from Winchendon, Massachusetts, to Peterborough, New 
Hampshire. No loss to exceed $1,000 at any one fire.” The policy 
and pleadings may be referred to. On the Ist of June, 1871, C. A. 
Parks, the treasurer of said railroad company, and an agent for other 
insurance companies, wrote to the president of the defendant compa- 
ny as follows : 


East Jarrrey, N. H., Juno 1, 1871. 
Mn. Govtp: Dear Sir :—The Monadnock Railroad Company have 
applied to me for an insurance on wood and logs cut and piled along 
on the line of their railway to the amount of $3,000, providing in the 
form of the policy that no sum exceeding $1,000 shall be paid on 
any one loss. The road runs from Winchendon to Peterborough, a 
distance of about fifteen miles. The wood is in three or four dif- 
ferent places along the line. There are no heavy trains run on 
the road, it being new and the business light. They consider the 
risk a much better one than that on the “Cheshire,” which you 
have in your office at the present time, I believe. Please write 
for the Monadnock Railroad, commencing the term to-morrow noon, 
June 2nd, 1872, for the best rate you can—my commission consid- 
ered, and send policy to my address, upon receipt of which I will 

remit premium. I inclose form of policy. Very respectfully, 
- C. A. Pars. 


The following is a copy of the form inclosed in said letter, ‘‘ $3,000 
on all wood and legs cut and piled along the line of their railway 
from Winchendon, Massachusetts, to Peterborough, New Hampshire. 
Provided that in case of loss or damage by fire, not more than $1,000 
shall be paid said company on any single loss (‘for the term of one 
year.) The estimated value of the property on which insurance is 
asked is $5,000.” 

On the 2nd of June, 1871, the president replied as follows : 


Boston, June 2, 1871. 
C. A. Parxs, Arrorney, Kast Jaffrey, New Hamp.: Dear Sir :— 
Your favor of Ist inst. is at hand. Our losses from wood have been 
very heavy this season, but we will write the form of policy you en- 
close at 24 per annum for one year. In our Cheshire policy the 
amount is restricted to six hundred dollars loss at any one fire. 
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Should you wish a policy at this rate we will send one to you. We 
will cover you until the return mail at rate named. Resp’y yours, 
Sam’, Govuip, Pres't. 


June 3d, 1871, said Parks replied as follows : 


East Jazrrry, N. H., June 3, 1871. 
Mr. Govutp: Dear Sir :—Your favor of 2nd is at hand. We 
think that a pretty high rate (24) for our risk, but want to get into a 
good company and shall let you write. You may write as per the 
form sent in my first letter and send the policy to me. I will collect 
and remit to you with my commission (15 per cent.) off. Please send 
your policy Monday and oblige yours respectfully, C. A. Parks. 


The policy declared on was issued June 6, 1871. At that time the 
Cheshire Railroad Company held a policy of insurance, issued by the 
defendant, which by its terms covered wood and coal in the company’s 
sheds at the various stations on their line, and also wood and coal, 
situated in some instances five rods, and in other instances ten rods 
from the sheds. Said policy included an insurance of $6,000 “on 
wood not otherwise insured, situated on or near the line of the Che- 
shire Railroad, in which the assured have an assurable interest. Loss 
not to exceed $600 at any one fire.” 

This clause was not intended by the parties to cover what are 
known as “spark risks.” Said policy also included an insurance of 
$10,000 “ on the liability of the assured to others for loss or damage 
occasioned by sparks or coals from their locomotives to property of 
others situated on lands not owned or occupied by the assured, loss 
not to exceed $1,000 at any one fire.” Said policy may be referred to 
if competent. On the 8th of July, 1871, one Charles Rice was the 
owner of about two hundred cords of wood, cut from and lying in 
piles on a tract of land adjoining the location of the plaintiff’s rail- 
road in the town of Rindge, New Hampshire. Said land was not 
owned or occupied by the plaintiff. Said piles varied in distance from 
two to eight rods from said location, and contained from one to six 
cords each. Said Rice was also the owner, on said day, of a quanti- 
ty of hemlock logs, cut from and lying on said tract of land, from 
which the bark had been peeled, but which were not in piles. On 
said day said wood and logs were set on fire by sparks from the 
plaintiff’s locomotives and were consumed. The plaintiff gave the 
defendant due notice of the loss and paid to said Rice the value of 
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said wood and logs before-this suit was commenced, on the ground of 
their liability therefor under the laws of New Hampshire. At and 
subsequent to the date of the policy, and at the time of the fire, the 
plaintiff owned wood, cut and piled at other points on the line of 
their railroad, on their own premises, some of which was in wood- 
sheds at their stations, but they never owned any wood on or near the 
land above mentioned, or on or near the premises adjoining said land, 
nor did they ever own any logs. The defendant was accustomed to 
issue policies of insurance to railroad companies, on property of oth- 
ers, substantially in the following form, “ On their liability to others 
for loss and damage occasioned by sparks or coals from their locomo- 
tives to property of others, situated on lands not owned or occupied 
by the assured, loss not to exceed at any one fire,” and such 
insurance was known as “spark risks.” Upon such policies the pre- 
mium charged by the defendant varied from four to ten per cent. 
on the amount insured, for one year. Neither the plaintiff [nor said 
Parks] had notice of such custom, nor any knowledge of the form of 
the Cheshire policy except as appears from the facts herein stated. 
The premium charged on the plaintiff’s policy was two and one half 
per cent. on the amount insured. The statutes of New Hampshire 
may be referred to. Each party reserves the right to object to the 
competency of any of the facts herein stated. 

If the court shall be of the opinion that the plaintiff is entitled to 
recover, the case is to be sent to an assessor to find the damages; oth- 
erwise, the judgment is to be for the defendant. 


Grorce A. Torrey, for Plaintiff. 
T. L. Netson, for Defendant. 


Ames, J. 


The description contained in this policy was literally applicable to 
property belonging to plaintiffs. When the policy was issued they 
were the owners of wood, cut and piled at various places along the 
line of their road. If any of their property had been lost by fire dur- 
ing the year, they could have claimed indemnity of the defendants. 
The fact that they had no logs at that time was immaterial. The 
policy looked to the future, and a state of things might arise in which 
it would be proper to have it include logs as well as other descriptions 
of property. There is nothing on the face of the policy to indicate 
that it was intended to cover anything more than the plaintiff’s own 
property. Prima facie they were insured as owners simply. It is 
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true that railroad corporations are responsible for damage by fires 
kindled by their locomotive engines, and that to enable them to pro- 
tect themselves against that risk they are held to have an insurable 
interest in the property of others exposed to danger from that cause. 
But this special and contingent interest in such property is a different 
thing from the interest of an owner. Whether it can be insured in 
the same form of words as if the assured party were the exclusive 
owner, it is not necessary at present to decide. But when the assured 
is the owner of property described in the contract, we must assume, 
in the absence of any indication to the contrary, that he was insured 
as the owner of that property. If the parties meant anything more 
than that by the contract, they should have expressed their intention 
in appropriate language. We see no ground for holding that the 
policy was meant to cover two kinds of risk differing so widely from 
each other, and we think it should be limited to that which naturally 
and obviously comes within its terms. 
Judgment for defendants. 


—_—3+e 


UNITED STATES SUPREME COURT, 


Ocroser Term, 1873. 
In Error to the U.S. Circuit Court for the District of Louisiana, 


THE MERCHANTS’ MUTUAL INSURANCE ©CO., 
Plaintiff in Error, - 
THOS. BARING, K. D. Hopason, J. S, Hopason, E. 0. Ba- 
RING, Russet Stores, H. B. Mrnpway, Wm. Moors, C. L. 
Norman, J. Price, and T. C. Barina, as BARING BRO- 
THERS & COMPANY.* 


Held, that the court is never required to give an instruction to the jury which is 
not applicable to the case, even though it is correct as an abstract principle of 
law, and it is not applicable to the case when wholly unsupported by evidence. 

Held, that the plaintiffs had an insurable interest in the bark, on the ground that 
advances were made to equip the vessel and procure for her a cargo, although 
that interest was not created by a bottomry bond. 


* Decision rendered March 23d, 1874. 
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Held, that advances made on a ship for necessary repairs and yes create & 
maritime lien on her, and this is an incumbrance which is not divested by the 
death or insolvency of the owner. Such a lien constitutes an insurable in- 
terest. 


Held, that when a master in a foreign port makes contracts for repairs and sup- 


plies to enable him to proceed on his voyage, the presumption is that they 
were made on the credit of the vessel. 


Held, that if the owners of the vessel allege that funds for repairs and supplies 
could have been obtained on their personal credit, it is their duty to prove the 
fact, unless the evidence was introduced by the other party. 


J. H. Asuron, for Plaintiff in Error. 
J. A. & D. G. Campsett, and P. Pars, for Defendant in Error. 


Cutrrorp, J. 


Advances were made by the plaintiffs, as alleged in the declaration, 
to the master and owners of the bark, for the purposes of her equip- 
ment and to procure a cargo for the vessel, in a voyage from Cadiz, 
in Spain, to the port of New Orleans ; and the plaintiffs also allege 
that they, through their agents, obtained a policy of insurance, dated 
December 6, 1867, and executed by the corporation defendants, in- 
suring the hull of the bark in the sum of nine thousand dollars, in the 
name of their agents, containing the clauses, “on account of whom 
it may concern,” and “lost of not lost,” for the protection of those 
advances. They also allege that the bark, though well officered, 
manned, and equipped, suffered so much on the voyage, from the vio- 
lence of the winds and the force of the sea, that the master, with a 
view to the safety of the officers and crew, and for the preservation 
of the cargo, found it necessary to put into the port of St. Jago de 
Cuba for such repairs as would enable him to prosecute the voyage ; 
that their agents gave due notice of those facts to the president of 
the insurance company ; that the secretary of the company subse- 
quently informed the agents of the plaintiffs that the insurance com- 
pany had decided to send an agent to the port of refuge to take 
charge of the interest of all concerned, and the plaintiffs aver that 
from the moment the agent of the insurance company arrived there he 
took exclusive charge of the repairs of the vessel, and caused such 
work to be performed as he, the agent, thought to be necessary, and 
that he obtained from their agent there the funds necessary to pay 
for all such repairs. 

. All necessary repairs were made and the bark completed her voy- 
age, and the further allegation is that after her arrival at the port of 
destination an adjustment of averages was made by the adjusters of 
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averages in that port for costs, charges and damages in making such 
repairs, and that in the said adjustment they, the plaintiffs, were 
awarded the sum of thirty-five hundred and seven dollars on the said 
policy of insurance. 

Demand of payment having been made, and payment having been 
refused, the plaintiffs commenced the present suit. Service was made 
and the defendants appeared and filed an answer, which is equivalent 
to the general issue in an action of assumpsit, and a special plea that 
the bark, at the time of her departure, and throughout both the out- 
ward and return voyages, was unseaworthy, contrary to the stipula- 
tions of the policy, and in violation of its express and implied war- 
ranties. Subsequently. the parties went to trial, and the verdict and 
judgment were for the plaintiffs for the amount awarded by the av- 
erage adjusters. Exceptions were taken by the defendants to the rul- 
ings of the court in refusing to instruct the jury as they requested. 

Three prayers for instruction were presented by the defendants, all 
of which were refused : 

1. That if the evidence shows that the insurable interest of the 
plaintiffs was a bottomry bond on the bark, and that the vessel arrived 
in safety at the port of destination, the jury should find for the de- 
fendants. 

2. That it is only when the vessel is lost that the assured on a bot- 
tomry bond can recover, and that if the proof is that there was no 
loss or destruction of the bark the jury should find for the defend- 
ants, if the plaintiffs had insured on a bottomry bond. 

3. That the defendants were not bound to tender back the premi- 
ums of insurance before availing themselves of any defense against 
the validity of the policy of insurance, or for its avoidance by a subse- 
quent cause. 

Nothing appears in the record except the declaration, the answer, 
the verdict and judgment, the three bills of exceptions to the rulings 
of the court in refusing to instruct the jury as requested, neither of 
which contains any report of the evidence, and the motion for a new 
trial, which merely states that the verdict of the jury is contrary to 
law and the evidence, without giving any statement whatever of the 
evidence which was submitted to the jury. 

Evidence to show that the action was founded upon a bottomry 
bond, or that such a bond was offered in evidence, or introduced at 
the trial, is entirely wanting, nor is there the slightest evidence, direct 
or circumstantial, to show that any such question as that involved 
in the third prayer for instruction did or could have arisen in the 
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case, or that the instruction was a proper one, in any view of the con- 
troversy, for the consideration of the jury. 

Viewed in the light of these suggestions, as the case should be, 
it is clear that the several rulings of the court in refusing to give the 
three prayers for instruction, may be considered together, as they in- 
volve but one question in an appellate court. 

Correct instructions, if applicable to the case, the court as a general 
rule is required to give, unless the same are in substance and effect 
embodied in those previously given by the court to the jury ; but the 
court is never by law required to give an instruction to the jury which 
is not applicable to the case, even though it be correct as an abstract 
principle or rule of law ; and it may be added that no prayer for in- 
struction, whether presented by the plaintiff or the defendant, can be 
regarded as applicable to the case when it is wholly unsupported by 
the evidence introduced to the jury. 

Competent evidence may be written or oral, direct or circumstan- 
tial ; but when there is no legal evidence of any kind to support the 
theory of fact embodied in a prayer for instruction, whether present- 
ed by the plaintiff or the defendant, the instruction should always be 
refused ; and such a ruling can never become a good cause for re- 
versing a judgment. 

It is clearly error in a court, said Taney, Ch. J., to charge a jury 
upon a supposed or conjectural state of facts, of which no evidence 
has been offered, as the instruction presupposes that there is some 
evidence before the jury which they may think sufficient to establish 
the fact hypothetically assumed in that way by the court, and if there 
is no evidence which they have a right to consider, then the charge 
does not aid them in coming to a correct conclusion ; but its tenden- 
cy is to embarrass and mislead them, as it may induce them to in- 
dulge in conjectures instead of weighing the testimony. U. S. vs. 
Breitling, 20 How., 254. 

When a prayer for instruction is presented to the court, and there 
is no evidence upon the subject in the case for the consideration of 
of the jury, it ought always to be withheld, and if it is given under 
such circumstances it will, as a general rule, be regarded as error in 
the court, for the reason that its tendency may be, and often is, to 
mislead the jury by withdrawing their attention from the legitimate 
points of inquiry involved in the issue. Goodman vs. Simonds, 20 
How., 359. 

Bills of exceptions ought to state that evidence was offered of the 
facts upon which the opinion of the court is prayed, else the court is 
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under no obligation to give the instruction. Varse vs. Smith, 6 Cr., 
226: U. S. vs. Dunham, 21 Law Rep., 591; Caldwell vs. U.S., 8 
How., 366 ; Blackburn vs. Crawford, 3 Wall., 176. 

Though the judge may refuse to declare the law to the jury on a 
hypothetical question, yet if he gives the instruction and it is erron- 
eous, it is the proper subject of revision. Etting vs. U. S., 11 Wheat., 
59 ; Beaver vs. Taylor, 1 Wall., 637. 

But the true rule, if there be no evidence to support the theory of 
fact assumed in the prayer, is to reject it, as it is error to leave a ques- 
tion to a jury in respect to which there is no evidence. Chandler vs. 
Van Roeder, 24 How., 224 ; Railroad vs. Gladmon, 16 Wall., 409. 

Attempt is made in argument to maintain that the plaintiffs had no 
insurable interest in the bark unless it be assumed that it was created 
by a bottomry bond, but the court is entirely of a different opinion, 
as it is alleged in the declaration that the advances were made to 
equip the vessel and to procure for her a cargo in the voyage from a 
foreign port to the port of destination. Founded as the declaration 
is upon the policy of insurance, it must be construed in connec- 
tion with the policy. “By the terms of the policy the insurance is 
upon the bark, her tackle and apparel, which is the proper language 
to be employed in a case where the insured had an interest in the 
vessel. 

Advances made on the credit ofa ship for necessary repairs or sup- 
plies in a foreign port create a maritime lien upon the ship, and it is 
well-settled law that a maritime lien is a jus in re, and that it consti- 
tutes an incumbrance on the property of the ship which is not 
divested by the death or insolvency of the owner. The Young 
Mechanic, 2 Curt., 404; Same case, Ware, adm., R., 535; 1 Pars. M. 
Law, 489 ; 3 Kent Com., (11th ed.,) 170; General Smith, 4 Wheat., 
438. 

Such a lien may be enforced by a process in rem, which is founded 
on a right in the thing, the object of the process being to obtain the 
thing itself, or a satisfaction out of it, for some claim resting on a 
real or quasi proprietary right in the thing. The Commerce, 1 BL, 
580 ; Buck & al. vs. Ins. Co., 1 Pet., 165 ; The Maggie Hammond, 
9 Wall. 456. 

Liens of the kind constitute an insurable interest, and it is quite 
clear that enough has been alleged in the declaration to warrant the 
conclusion that the advances made in this case are properly to be re- 
garded as constituting a maritime lien upon the bark. Seamans vs. 
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Loring, 1 Mas., 127; 1 Phil. on Ins., (5th ed.,) sec. 204 ; Hancock 
vs. Ins. Co., 3 Sumn., 132. 

Contracts for repairs and supplies may be made by the master to 
enable the vessel to proceed on her voyage, and if it appears that 
they were necessary for the purpose and that they were made and fur- 
nished to a foreign vessel or to a vessel of the United States in a port 
other than a port of the State to which the vessel belongs, the prima 
facie presumption is that the repairs and supplies were made and 
furnished on the credit of the vessel, unless it appears that the mas- 
ter had funds on hand or at his command which he ought to have ap- 
plied to the accomplishment of those objects, and that the material 
men knew that fact or that such facts and circumstances were known 
to them as were sufficient to put them upon inquiry and to show that 
if they had used due diligence in that behalf they might have ascer- 
tained that the master had no authority to contract for such repairs 
and supplies on the credit of the vessel. The Lulu, 10 Wall., 197 ; 
The Patapsco, 13 Wall., 333 ; 2 Pars. on Ship., 322 to 337. 

Whenever the necessity for the repairs and supplies is once made 
out, it is incumbent upon the owners, if they allege that the funds 
could have been obtained upon their personal credit, to establish that 
fact by competent proof, and that the material men knew the same or 
were put upon inquiry, as before explained, unless those matters fully 
appear in the evidence introduced by the other party. The Grape- 
shot, 9 Wall., 141 ; Thomas vs. Osborn, 19 How., 22. 

Apply those principles to the case and it is clear that the objection 
that the plaintiffs had no insurable interest in the bark utterly fails, as 
it is not controverted that the advances were made to equip the ves- 
sel and to procure a cargo for her in the described voyage ; and it is 
sufficient that such an allegation affords a prima facie presumption 
that the advances were made on the credit of the vessel, as the record 
fails to disclose any fact or circumstance to overcome that presump- 
tion. Such advances constitute a lien upon the ship, and such a lien 
gives the lender an insurable interest in the ship. Seamans vs. Lor- 
ing, 1 Mas., 127; 1 Phil. on Ins., (5th ed.,) sec. 204 ; Godin vs. Ins. 
Co., 1 Burr, 489 ; Lucena vs. Craufurd, 6 Bos. & P., 294; Wells vs. 
Ins. Co., 9 S. & R., 103. 

Absolutely nothing appears in the record to support the theory that 
any such defenses as those assumed in the prayers for instruction 
were in fact set up by the defendants in the subordinate court, except 
what is contained in the prayers for instruction presented to the court. 
They pleaded a general denial of the allegations of the declara- 
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tion, and that the bark was unseaworthy at the inception of the 
risk and throughout the voyage, but no mention is made of any such 
defenses as those implied in the prayers for instruction in any 
other part of the record, nor is there any evidence whatever upon the 
eubject. 

Defwnses in avoidance of the claim made in the declaration must be 
proved in the court of original jurisdiction, and if not proved there 
they cannot be successfully set up in the appellate court to support an 
assignment of error. 

Other matters were discussed at the bar, but it is not necessary to 
examine any other of the propositions submitted, as these suggestions 
are sufficient to dispose of the case. 

Judgment affirmed. 


SUPREME COURT OF MICHIGAN. 
Apri. Term, 1874. 


THE HIBERNIA INSURANCE COMPANY 
vs. 


ELLEN O’CONNOR. 


The agent of the company delivered the policy and renewal receipt with his name 
written upon them, and as completed instruments. Held, that neither could 
object that they were not countersigned by him. 

Held, that the misspelling of the name of the plaintiff in the proofs of loss is im- 
material as long as the identity of the party is proven. 


The proofs of loss were furnished a few days after the required time, but as the 
agent proceeded to repair another ee by the same policy and dam. 
aged by the same fire, and it was Held, that the company waived the require- 
ment to make the preliminary proofs of loss within the exact time specified. 


This suit was brought by Ellen O’Connor in the Superior Court of 
Detroit, and tried there without a jury, resulting in a judgment for the 
plaintiff. 

The policy and renewal receipts were on the ordinary blanks of the 
defendant, filled up in the office of their agent at Detroit, either by 
himself or clerk, and delivered by him to the agent of the plaintiff, he 
personally receiving the premiums and accounting to his principal. 
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The name of the agent as such appeared in writing on the indorse- 
ment of the policy, and also on its face and that of the renewal re- 
ceipt, but not, as he testified, written by his own hand. This portion 
of the defense—i. e., that the plaintiff must prove affirmatively his 
manual act under the circumstances—both courts overruled. 

Another defense was that the proofs of loss were made out in the 
name of Connor, and not of O’Conuor, as written in the policy by the 
clerk of the agent. It was in evidence that she was known by both 
names, and the court held this to be immaterial, inasmuch as the de- 
fendant was not misled, and had even gone on and repaired under the 
policy without objection. It was admitted that the proofs were not 
made within the time limited by the conditions of the insurance, but 
the exact compliance with these conditions was held to be waived by 
the company’s acts and those of their agent, in accordance with the 
principles laid down in the Pennsylvania, New York, Maine, and 
other decisions. 


Argtnson & Hawtey, for Plaintiff in Error. 
Romeyn & Wer, for Defendant in Error. 


Cootey, J. 


None of the errors assigned in this case appear to be well taken. 

When the agent of the insurance company delivered the policy and 
renewal receipt with his name written upon them, and as completed 
instruments, neither he nor the company could be at liberty to object 
afterward that they were not countersigned by him. 

The fact that the defendant in error calls herself Connor instead of 
O’Connor, is immaterial. She was shown to be known by both names, 
and in this case contracted in the name of O’Connor. The identity 
is clearly made out. 

There was no error in admitting evidence that neither the agent 
nor the company made objections to the preliminary proofs of loss. 
The proofs were furnished a few days too late, and they were made 
out in the name of Ellen Connor, but the judge’s finding shows that 
they sufficiently referred to and identified the risk. The proofs were 
transmitted by the agent to the company, and neither the agent nor 
the principal ever made any objection to their form or substance, or 
to the time of presentation. It also appeared that the agent went on 
to repair the loss to another building insured by the same policy and 
damaged by the same fire, and that the company allowed his expendi- 
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tures. We agree with the judge below that those acts should pre- 
clude the company from taking advantage of a failure to make the 
preliminary proofs within the exact time specified in the conditions 
annexed to the policy. 

Treating the question of waiver as one of intent, the judge, sitting 
without a jury, was to draw the proper conclusions, and we think 
did so. 

If strict formal proofs were waived, the giving to the company of 
immediate notice of the fire, which was a precedent step, must be re- 
garded as waived also. 

The judgment must be affirmed with costs. 


SUPREME COURT OF MICHIGAN. 


Apri Term, 1874. 


THE HOME INSURANCE COMPANY 
vs. 


DAVIS & STRONACH. 


Ihe laws of the State of Michigan require foreign insurance companies, as a condi- 
tion of doing business in that State, to agree to submit to the jurisdiction of 
the courts of that State, and not to transfer suits to the United States courts. 


Held, that this condition is a part of every contract made by the plaintiff in error 
in that State, and that its acceptance precluded it from repudiating its obliga- 
tion to submit to the decisions of the State courts. 


Held, that the Constitution of the United States provides that the rights of non- 
resident citizens must be the same as those of resident citizens, and that reme- 
dies between citizens of different States may be urged in the United States 
courts, but that a foreign corporation does not stand in the same light as an 
actual citizen. Any State has the right to prescribe the conditions by which 
a foreign corporation must act if it transacts business within its limits, or it 
may restrict it altogether ; and therefore it has the right to prescribe the terms 
or tribunals for the settlement of legal controversies growing out of contracts 
made within the limits of such State. 


G. V. N. Lorsrop, for Plaintiff in Error. 
Ramspett & Bensvict, for Defendants in Error. 
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Campsett, J. 


The errors assigned in this case all relate to the refusal of the Cir- 
cuit Court of Manistee County to allow a transfer to the Circuit Court 
of the United States for the Western District of Michigan. 

Apart from the question whether the proceedings were in accord- 
ance with the terms of the acts of Congress, the point presented is 
precisely the same which arose in the case of Glenn’s Falls Insurance 
Co. vs. Judge of Jackson Circuit, 21 Mich. R., 577. The plaintiff in 
error is a foreign insurance company doing business in this State 
upon the express condition of submitting itself to the jurisdiction of 
the courts of the State. We held in that case, for reasons there given, 
that the acceptance of such a condition precluded the company from 
repudiating its obligation. The condition is a part of every contract 
made by the company in this State, as plainly as if it were an agree- 
ment to arbitrate, and were inserted in terms. The State courts are 
tribunals which the parties have themselves selected by their deliber- 
ate assent to do business under the statute. 

The plaintiff in error claims that since that decision the Su- 
preme Court of the United States has, by a decision in the case Rail- 
way Co. vs. Whitton, 13 Wall., 285, held such a condition inoperative. 

We see no analogy between the two cases. In that case a law of 
Wisconsin, having no more reference to corporations than to private 
persons, and reaching all persons alike, had given a civil remedy for 
tortious acts causing the death of human beings, and had provided 
for its enforcement in the State courts by the usual remedies applica- 
cable to any torts. There was no principle involved in the case which 
might not just as well have confined all statutory rights not requiring 
special remedies to the State tribunals. But under the Constitution 
of the United States the rights of non-resident citizens must be the 
same as those of resident citizens in such cases, and the same 
Constitution has provided that remedies between citizens of different 
States may be urged in the courts of the United States ; and this 
right cannot be taken away in cases coming within the usnal judicial 
powers, where the cause of action has not been enacted into a special 
and peculiar remedy as a part of it. Ifa foreign corporation stood 
in the same right as an individual, that decision would perhaps ap- 
ply. But while for certain jurisdictional purposes a corporation is 
called a “ citizen” of the State which charters it, the authorities are 
uniform in denying it the rights of actual citizens anywhere else. It 
is competent for any State to prescribe any conditions it chooses to 
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prescribe, within which foreign corporations must act if they act at 
all. It may exclude them entirely if it sees fit so to do ; and may in- 
validate all their acts done within its borders and without its permis- 
sion. We do not think any line can be drawn which will restrict 
such a right in the State in such a way as to preclude it from impos- 
ing terms or tribunals for the settlement of legal controversies arising 
out of contracts made under such laws. The power exists to prevent 
the making of corporate contracts entirely, or to require any terms 
deemed expedient. The company cannot accept the authority and 
avoid the condition. It is not compelled to do business unless it 
chooses, and its action is entirely voluntary., It is deprived of no 
right whatever by the statute. It is only held to act within the con- 
ditions of its legal existence. We think there is nothing to change 
the rule recognized in the case of the Glenn’s Falls Ins. Co. The 
ther questions become unimportant. 

The judgment must be affirmed, with costs. 

Cootxy and Caristiancy, JJ., concur. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS, 


SUFFOLK COUNTY. 


Apri. Term, 1872. 


JAMES JOHNSON 
v8. 


PHGENIX INSURANCE COMPANY.* 


Lhe policy contained a condition that the assured shall produce a certificate signed 
by a magistrate or proper officer, stating that he has examined the circum- 
stunces of the loss, and believes that the assured has without fraud sustained 
the loss claimed, etc., and until such certificate is produced, the loss shall not 
be payable. The plaintiff applied to two magistrates in good faith for such a 
certificate, but they refused to give one. 

Held, that the position of the defendant was sustained by the uniform course of 


* Argued March 16th, 1673, 
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decisions in England and this country since fire insurance first came into com- 
mon use. 


Held, that the insurer, in on to protect himself against fraud, had a right to say 
that it would not pay the loss except upon the certificate of persons specified. 


Held, that compliance with the conditions of the policy in the proofs of loss is es- 
sential to recovery, unless waived by the insurer, and that the condition was 
not that he should use his best efforts to procure, but that he should procure 
the required certificate. 


Derenpant’s Excerrrions.—This is an action on a policy of insur- 
ance. At the close of the evidence in the case it was conceded by 
hoth parties, on the evidence, that the plaintiff did not furnish the 
certificate of a magistrate, notary public, or commissioner, as required 
in said policy ; and that before this suit was brought the plaintiff ap- 
plied to two magistrates in Andover for such a certificate, but did 
not get one, and thereupon did not furnish any certificate. 

The defendant’s counsel requested the presiding judge to rule that 
if no certificate was furnished, the plaintiff could not maintain his 
action, unless the company had waived the right to a certificate ; 

And 2nd, that there was no sufficient évidence to warrant the jury 
in finding that the company had waived its right to such a certificate. 

The presiding judge granted the second prayer, that there was no 
evidence of a waiver, and refused the first, to which refusal exception 
was taken by the defendant. 

The presiding judge ruled, for the purposes of the trial, that if the 
plaintiff, in good faith, applied to the proper magistrate for such a 
certificate, with a real desire to get one, and the magistrate refused, 
this excused the plaintiff from furnishing such a certificate, and the 
plaintiff could then maintain the action without having furnished a 
certificate ; to which ruling the defendant excepted. The verdict was 
for the plaintiff. 

Policy contains the following requirements : 

“The assured shall forthwith give notice of loss to the company 
and as soon after as possible render a particular account of such loss, 
signed and sworn to by them, stating whether any and what other in- 
surance has been made on the same property, giving copies of the 
written portion of all policies thereon ; the actual cash value of 
the property; their interest therein ; for what purpose and by whom 
the building insured, or containing the property insured, and the 
several parts thereof were used ; when and how the fire origin- 
ated. And shall also produce a certificate, under the hand and 
seal of a magistrate, notary public, or commissioner of deeds, near- 
est to the place of the fire, not concerned in the loss as a cred- 
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itor or otherwise, nor related to the assured, stating that he has ex- 
amined the circumstances attending the loss, knows the character 
and circumstances of the assured, and verily believes that the assured 
has without fraud sustained loss on the property insured, to the 
amount which such magistrate, notary public, or commissioner of 
deeds shall certify. And the assured shall, if required, submit to an 
examination, etc., ete. * * * * * * And until such proof, declarations 
and certificate are produced, and examinations and appraisals per- 
mitted, the loss shall not be payable.” * * * 

L The condition requiring plaintiff to furnish a certificate of a ma- 
gistrate, etc., is a condition precedent, and unless and until it is per- 
formed, the plaintiff has no right of action, if the defendant does not 
waive the performance. It is such a condition as has been inserted in 
policies of fire insurance from the beginning, and has always been 
sustained. Worsley vs. Wood et al., 6 T. R., 710 ; Scott vs. Phoonix 
Ins. Co., Stuart, 354 ; Alderman vs. West of Scotland Ins. Co., 5 U. 
C., (O. 8.,) 37; Roumage vs. Mechanics’ Fire Ins. Co., 1 Green, 
(N. J.,) 110; Columbian Ins. Co. vs. Lawrence, 2 Peters, 26, and 
S. C., 10 Peters, 507; Routledge vs. Burrill, 1 Henry Blackstone 
254 ; Leadbetter vs. Autna Ins. Co., 13 Maine, 265 ; Protection Ins. 
Co. vs. Pherson, 5 Porter, (Ind.,) 417; Noonan vs. Hart. Fire Ins. 
Co., 21 Mo., 81 ; Cornell vs. LeRoy, 9 Wendell, 163 ; Adtna Ins, Co. 
vs. Tyler, 16 Wendell, 385 ; Turly vs. North Am. Ins. Co., 25 Wen- 
dell, 374 ; Peoria Mar. & Fire Ins. Co. vs. Whitehill, 25 Ill, 466 ; 
Oldman vs. Berwicke, 2 Henry Blackstone, 577 ; Roper vs. Lendon, 
1 Ellis & Ellis, 825 ; Campbell vs. Charter Oak Fire and Mar. Ins. 
Co., 10 Allen, 213; Shawmut Sug. Ref. Co. vs. People’s M. F. Ins. Co., 
12 Gray, 535 ; Welcome vs. People’s Equit. M. F. Ins. Co., 2 Gray, 
480 ; Lambkin vs. The Western Ins. Co., 13 U. C. 237; Langd vs. 
The Mutual Ins. Co., 17 U. C., 524. 

II. In Bailey vs. Hope Insurance Company, 56 Maine, 474-481, the 
polity was a Maine contract and its provisions would have been held 
valid except for the Maine statute which prescribed the manner in 
which proofs and certificates of loss should be furnished. This stat- 
ute has become a part of the Revised Statutes of Maine, 1871, being 
section 20, chapter 49. This Maine statute shows that so far from 
the conditions of this policy being deemed unreasonable, the legisla- 
ture of Maine thought all policies should contain substantially similar 
provisions. 

IIL It has never been contended before that the instruction actual- 
ly given, to which exception was taken, is law ; the utmost that has 
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been heretofore contended is, that if the magistrate wrongfully and 
fraudulently withholds the certificate, the action can be maintained, 
and this last contention has never received the sanction of the courts. 
‘The instruction actually given is in effect that if a contractor in good 
faith really tries to perform his contract, but fails, this in law is equi- 
valent to performance. 

IV. If a person undertake that a condition shall be performed by 
a stranger, and the stranger refuse, this is no excuse unless he was 
induced to refuse by the other party ; it is no excuse that the party 
plaintiff cannot compel the stranger to do the act required. Moun- 
sey vs. Drake et al., 10 Johns., 29. 

V. In building contracts, where the right to receive payment is 
made dependent on the approval of an architect or surveyor, or the 
production of a certificate that the work has been done according to 
contract, no right of action arises on the contract until the approval 
has been given or the certificate obtained, and no relief in equity is 
granted unless upon proof that the certificate of the architect is 
wrongfully and fraudulently withheld; and the employer is not 
responsible unless the misconduct of the architect or survey- 
or in refusing to certify has been brought about by his interfer- 
ence. Clark vs. Watson, 18 C. B. N. S277; Morgan vs. Birnie, 
9 Bing., 754; Milner vs. Field, 5 Exch.,.829 ; Stadhard vs. Lee, 3 B. 
& S., 364 ; Batterbury vs. Vyse, 2H. & C., 42. 

VI. It is not unlawful for a magistrate, notary public, or commis- 
sioner of deeds, to give such a certificate if he sees fit. These per- 
sons are named by their official titles because persons holding such 
offices are generally worthy of confidence. The plaintiff voluntarily 
took the risk of getting the certificate. 


S. B. Ives and J. D. Van Duzze, for Plaintiff. 
W. A. Fretp, for Defendant. 


Gray, J. 


The position of the defendant in this case is sustained by a uni- 
form current of authorities, beginning with a series of decisions 
made upon full argument in England soon after policies of fire insur- 
ance first came into common use, 

The earliest case in the reports was decided in 1785. The condi- 
tion of the policy then sued on required the assured to “procure a 
certificate under the hands of the minister and church wardens, toge- 
ther with some other reputable inhabitants of the parish, not con- 
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cerned in such loss,” to substantially the same facts as are specified 
in the condition now before us, and provided that till such certificate 
should be made and produced the loss money should not be payable. 
The declaration, besides averring compliance with the condition in 
other respects, alleged that the minister of the parish, at the time of 
the loss, and long before, resided at a distance from and out of the 
parish, and was wholly unacquainted with the character and circum- 
stances of the assured, and wholly unable to make such a certificate 
as the policy required. After verdict for the plaintiff, judgment was 
arrested by the Court of Common Bench, on the ground that the sti- 
pulation to produce the specified certificate was a condition prece- 
dent to the right to sue upon the policy. Oldman vs. Bewicke, 2 H. 
Bl., 577, note. 

In 1789, in an action on a policy containing the same words, the 
declaration alleged that the assured applied to the minister and 
church wardens, and to many reputable inhabitants, for the certifi- 
cate required, but that the defendants, by false insinuations and pro- 
mises of indemnity, prevailed upon them to refuse to sign it. The de- 
fendants pleaded that they did not do so, and that the plaintiff had 
not procured the certificate required by the policy. The plaintiff de- 
murred to the plea. After an able argument .in support of the de- 
murrer, the same court, stopping the opposing counsel, “said the 
matter was too clear to admit of a doubt, and accordingly gave judg- 
ment for the defendants.” Routledge vs. Burrell, 1 H. Bl. 284. 

In another case, in 1795, in which the clause in question differed 
only in omitting to declare that the loss should not be paid till the 
certificate was produced, and the declaration alleged, and the jury 
found, that the minister and churchwardens refused to sign a certifi- 
cate wrongly and unjustly, and without any reasonable or probable 
cause, the Court of Common Bench, (a majority of the members of 
which had been changed since the decision last mentioned, ) being di- 
vided in opinion, gave judgment pro forma for the plaintiff, in order 
that a writ of error might be brought. Wood vs. Worsley, 2 H. Bl., 
574. And that judgment was unanimously reversed in the King’s 
Bench after thorough discussion at the bar and by all the judges. 
The reasons for the decision were, in brief, that the insurers, in order 
to protect themselves against fraud, had the right to say, and by the 
terms of the policy had said, that they would pay no loss except upon 
the certificate of the persons specified ; and that the assured, by ac- 
cepting the policy, assented to the condition, and came within the 
rule by which one who engages for the act of a stranger must pro- 
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cure the act to be done, and the refusal of the stranger, without the 
interference of the other party, is no excuse. 

In a case in the Privy Council, in 1829, upon an appeal from Can- 
ada, these cases were considered to have settled the law upon this 
subject. Scott vs. Phoenix Assurance Co., Stuart, 354. And it was 
admitted at the argument of the case at. bar that they have never 
been denied or doubted in England. See also Mason vs. Harvey, 8 
Exch. 819 ; Langel vs. Mutual Ins. Co., 17 Upper Canada, 524. 

The American decisions upon the question are to the same effect. 
The Supreme Court of the United States has held that where a policy 
provided that until the production of a certificate of a magistrate or 
notary of the town or county in which the fire happened, to the same 
facts which are specified in the condition now before us, the loss 
should not be payable, and the assured obtained a certificate from 
such a magistrate, which did not fully comply with the requirements 
of the condition, no action could be maintained upon the policy 
unless the want of a certificate in the requisite form had been waived 
by the defendants. Columbian Insurance Co. vs. Lawrence, 2 Pet. 
25, and 10 Pet., 507. 

The courts of several States have held a stipulation like that in the 
present case, requiring a certificate from the nearest magistrate, to be 
a condition precedent, which must be complied with according to its 
terms before an action can be brought upon the policy. Leadbetter 
vs. Adtna Ins. Co., 138 Maine, 265; Inman vs. Western Ins. Co., 12 
Wend., 452, 456, et seq.; Adtna Ins. Co. vs. Tyler, 16 Wend., 385, 391, 
401 ; Turley vs. North America Ins. Co., 25 Wend., 374 ; Roumage 
vs. Mechanics’ Ins. Co., Green, (N. J.,) 110; Protection Ins. Co. vs. 
Pherson, 5 Ind., 417 ; Noonan vs. Hartford Ins. Co., 21 Missouri, 81 ; 
Cornell vs. Hope Ins. Co., 3 Martin, N. S., 223. 

The exact question has never been decided in this commonwealth. 
But it has been held by this court that compliance with the condition as 
to proofs of loss in other respects is essential, unless waived by the 
insurers, and that an error in the statement cannot be cured by evi- 
dence at the trial. Wellcome vs. People’s Ins. Co., 2 Gray, 480; Shaw- 
mut Sugar Refining Co. vs. People’s Ins. Co., 12 Gray, 535 ; Camp- 
bell vs. Charter Oak Ins. Co., 10 Allen, 213. And in the last case, the 
court referred to Worsley vs. Wood, above cited, as laying down the 
true rule. 

At the trial of the present case, it was admitted that the plaintiff 
did not furnish the certificate required by the policy, and there was 
no evidence that the defendants did anything to prevent his getting a 
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certificate or to waive the want of one. His application in good faith 

to the proper magistrate for the requisite certificate could not enable 

him to maintain the action, for the condition precedent of his right 

to sue was not that he should use his best efforts to procure, but that 

he should procure, the certificate. He has not, therefore, proved the 

case upon which the defendants promised to indemnify him. 
Exceptions sustained. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


ESSEX COUNTY. 


GEORGE FRIEND er at. 


vs, 
GLOUCESTER MUTUAL FISHING INS. CO.* 


Policy contained the clause ‘‘ that no vessel shall sail from the harbor of Glouces- 
ter after the 10th day of November next, or any voyage east of Cape Sable, 
etc.” On the 13th of November she sailed from Gloucester and was damaged 
on the 20th. It was admitted in evidence that she was provided with every- 
thing suitable for a fishing voyage except bait, and the plaintiffs claimed that 
she was on her way to Eastport to procure it, and as the voyage was to East- 
port, she was covered by the policy. Held, that if the vessel was really intend- 
ed for the fishing oe. the putting in at Eastport to procure bait was mere- 
ly an incident to the voyage, and did not interfere with its destination and pur- 
pose. 

Held, that the court below did not err in leaving it to the jury to decide whether 
the voyage was to Cape Sable subject to the contingency of being defeated by 
not procuring bait at Eastport, or whether the voyage was to Eastport and its 
fature destination to Cape Sable a conditional matter. 


C. P. Tuompson and J. C. Perins, for Plaintiffs. 
S. B. Ives, Jz., and F. Goopwim, for Defendant. 


Morton, J. 
The plaintiffs had two time policies underwritten by the defendant, 


* Argued November 7th, 1873. 
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one insuring them upon their interest in the schooner Annie Lin- 
wood, for the season terminating on the thirtieth day of November, 
1871, the other upon the outfits for the same time. Each policy con- 
tains the following condition, “that no vessel shall sail from the har- 
bor of Gloucester, on any voyage east of Cape Sable, after the 10th day 
of November next at noon ; or on a trip to George’s [Banks! after the 
15th day of November next at noon ; nor shall any vessel sail upon 
any voyage whatever after me 25th day of ee next at noon, 
at the risk of this company.” 

It is clear that this clause prohibits the sailing of the vessel insured 
from Gloucester upon a voyage to the fishing grounds east of Cape 
Sable, after the 10th day of November, 1871, and if she had entered 
upon such a voyage when damaged by the perils of the sea, she was 
not covered by the policies, and the plaintiffs cannot recover. 

It was admitted that she sailed from Gloucester on the 18th day 
November, 1871, and was damaged on the 20th day of the same 
month. 

The defense relied upon was that she was upon a voyage to the 
fishing grounds east of Cape Sable, prohibited by the policy. 

The uncontroverted evidence showed that when she sailed she was 
manned and provided with every equipment and outfit suitable for 
such voyage, except bait, that her crew were shipped for a fishing 
voyage, and that when damaged she was on her way to Eastport, 
where she was to put in to procure bait. The plaintiffs claimed that 
she was upon a voyage to Eastport, and so covered by the policy. 

It. was a question of fact for the jury whether she sailed from Glou- 
cester on a voyage to the fishing grounds or to Eastport. This would 
depend on the intentions of her owners and master when she sailed. 
If they had the full purpose of sending her on the adventure or en- 
terprise of a fishing voyage to the east of Cape Sable, having fixed 
upon this as the terminus of the voyage, she was on a voyage to the 
tishing grounds, and it is not material that it was expected that in the 
course of the voyage she was to put in to Eastport to obtain bait, 
even if the voyage might possibly be defeated by a failure to procure 
bait there. It is still a voyage to the fishing grounds, and the putting 
in to Eastport is merely an incident of the voyage. If this vessel 
had been insured upon a round voyage from Gloucester to the fishing 
grounds and back, the insurers could not have defended upon the 
ground that she had not entered upon her voyage because she was to 
go in to Eastport to procure bait, if it appeared that the owners had 
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started her fully equipped for a sea voyage, with the purpose and in- 
tent of sending her to the fishing grounds as the fixed terminus of the 
voyage. Bond vs. Nutt, Cowper, 601 ; Merrill vs. Boylston Fire and 
Marine Ins. Co., 3 Allen, 247; Bowen vs. Hope Ins. Co., 20 Pick., 
275 ; Hobart vs. Norton, 8 Pick., 159. 

On the other hand, if in this case the voyage to Eastport was an 
independent voyage not designed or understood to be a part of the 
voyage to the fishing grounds, the plaintiffs can recover. 

The instructions to the jury were in accordance with these views. 
The presiding judge properly left it to the jury to determine what 
voyage the vessel was pursuing when damaged, instructing them that 
if she left Gloucester with the full purpose of going on a voyage east 
of Cape Sable, though liable to be defeated on her going to Eastport, 
the plaintiffs cannot recover; but if a voyage te Eastport was intend- 
ed, subject to a contingency of its being prolonged to the fishing 
grounds, the plaintiffs could recover. 

The statement that by voyage in this connection was meant the en- 
terprise entered upon and not merely the route, is not open to objec- 
tion. 

We think the instructions were sufficiently favorable to the plain- 
tiffs, and that the jury were justified in finding that the vessel when 
she sailed intended and entered upon a voyage prohibited by the 
policy. 

Exceptions overruled. 
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UNITED STATES CIRCUIT COURT, 
NORTHERN DISTRICT OF OHIO. 


Apri Term, 1874. 


FANNY DUNN 
vs, 
THE COMMONWEALTH LIFE INS. CO. 


Held, that the allegation that a settlement of the policy by compromise was pro- 
cured by false representations, was the statement of a matter of law and not of 
fact, and that mere irregularities did not invalidate the policy. 


Held, that the allegation that the compromise and settlement was obtained by repre- 
senting that the policy was lapsed for non-payment of premiums was also a 
conclusion of law, and immaterial. 

Held, that the allegation that the defendant had reinsured one half of the policy 
in another company, and plaintiff would have to incur the expense of another 
suit, was the assertion of something in futuro, and of the nature of a threat, 
and the law was not applicable to the case. 


This suit was brought to compel the payment of a life policy for 
$10,000, on the life of husband of plaintiff. 

The defense (with other things) was that the defendant had settled 
said policy with the plaintiff by the payment of $4,500 on compromise. 

The reply stated that the settlement had been procured through 
false representations of the then agent of defendant. 1. That said 
policy was irregularly issued in not being signed by the proper 
officers. 2. That the policy was lapsed by reason of non-pay- 
ment of premiums. 3. That the agent of the defendant and the 
intestate had colluded together and procured said policy by false 
representations as to the health of the applicant. 4. That defendant 
had reinsured one half the risk in the Coutinental Life Insurance 
Company, that said company would not pay on this suit, and that 
plaintiff would have to incur the expense etc. of suing said compa- 
nies, 
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Defendant moved to strike out alleged misrepresentations 1, 2, 3 
and 4, as immaterial and irrelevant. 


W. I. Boarpman and Gzorcz Wuuey (of Willey, Terrell & Sher- 
man) for the motion. 


W. E. Lowe, contra. 


‘WaALeer, J. 


The court holds that the motion should be granted. That the first 
representation, if made, was in a legal sense liable to the objection 
that it undertook to state a matter of law instead of fact, and 
moreover that the plaintiff, by the terms of the policy in her own 
hands, could know, with reasonable diligence, that the policy could 
not be invalid for any mere irregularities ; that the second alleged 
representation was liable to a like objection, to wit, that the plaintiff 
would be bound to know as to the truth of the representation, so far 
as it asserted matter of fact, and that so far as it asserted a conclusion 
of law it was immaterial, as all were presumed to know the law ; that 
the fourth alleged misrepresentation was no representation of which 
the law could take cognizance, it being no representation of a past 
or existing fact, but of an assertion of something in futuro, in the na- 
ture of a threat or discouragement, what was not a fraud in the law 
applicable to such cases. 

Motion granted, with leave to plaintiff to pane her reply. 





CASES DECIDED IN THE LOWER COURTS. 


SERVICE OF SUMMONS. 
Common Pleas of Lancaster County. 


DIFFENDERFER 
vs. 


NORTH AMERICA LIFE INSURANCE COMPANY.* 


The service of a summons in suit against a foreign insurance company upon a sube 


agent appointed 7% general agent of such foreign insurance company, un- 


der Act of April 11, 1868, not good and must be set aside. 


Tuos. E. Franzun, for rule. 
H. M. Norra and Pani D. Baxer, contra. 


Livinaston, P. J. 


January 19, 1874, affidavit of Nelson F. Evans, general agent of 
the company for the State of Pennsylvania, residing in Philadelphia, 
filed, and on motion of defendant’s counsel a rule was granted to 
show cause why the service of the summons in the above case should 
not be set aside. 

By § 3 of the act of March 21, 1849, Purd., 287, pl. 30, it was pro- 
vided that in all suits or actions hereafter to be brought, in any court 
of record in this commonwealth, against any foreign corporation or 
body corporate, process might be served upon any officer, agent, or 
engineer of such corporations, etc. 

The next in order came the act of April 8, 1851, Purd., 287, pl 31, 
which provided “ that when any action is commenced by any persou 
against any insurance company or other corporation which shall have 
an agency, or transact any business in any county of this commun- 


* From the Lancaster Bar. Opinion delivered April 18th 1872. 
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wealth, the original writ may be served upon the president, agent, 
chief or other clerk, or upon any of the directors within such county.” 

After which the act of 1856, P. L., 1836, p. 284, relative to agencies 
of foreign insurance, trust and annuity companies, was passed. This 
was the first act passed requiring foreign insurance companies to have 
a resident agent or attorney in this State. It declares that any such 
insurance company desiring to transact any such business by any 
agent, or agents, in this State, shall first appoint an attorney resident 
in this State, on whom process of law may and can be served, and 
file in the office of the Auditor General of the commonwealth a cer- 
tified copy of the resolution of the board of directors or managers of 
such company, appointing such attorney or agent. It did not provide 
for the service of any process of law upon any other person, and it 
repealed all other acts, and parts of acts, theretofore passed relative 
to insurance companies not chartered by this commonwealth, which 
were in conflict with it. 

The next in order was the act of 1861, May 1, P. L., 1861, p. 604, 
entitled, “an act relative to the collection of taxes on foreign insur- 
ance companies,” which makes a change in the mode and time of 
licensing foreign insurance companies ; continues the provision for 
the appointment of a resident agent or attorney upon whom “ pro- 
cess of law may or can be served ;” makes no provision for any other 
mode of service, and requires such resident agent to give bond. 

The act of March 27, 1865, P. L., 53, was next passed, which au- 
thorized the agents of foreign insurance companies to transact busi- 
ness in certain counties of this commonwealth upon giving bond and 
paying a stipulated license, but makes no provision for service of legal 
process other than that contained in the act of 1856. 

Next in order stands the act of March 1, 1866, but it makes no re- 
ference whatever to the service of process. The act of March 28, 
1867, gives to certain foreign live stock insurance companies the same 
privilege enjoyed by other foreign insurance companies under the act 
of 1856. 

The act of 1856 was recognized in all these acts, and was understood 
to be the law upon the subject of foreign insurance companies in this 
State until the passage of the act of 1868. Park vs. The Common- 
wealth Insurance Company, 8 Wr., 422, in which it was decided that 
“the service of a summons on a traveling agent of an insurance com- 
pany, or upon one authorized only to effect insurances, is not a valid 
service upon the company ;” is not like the case now before the court, 
because the company there sued was an insurance company chartered 





1874.] Diffenderfer vs. North America Life Ins. Co. 635 


by the laws of Pennsylvania, and located at Harrisburg; but it seems 
to show that it is not upon every kind of an agent of an insurance 
company, even of our home companies, that service of a summons or 
other process can be legally made. And to show farther that the re- 
turn of the sheriff in cases like that, and the one now before the 
court, is not conclusive, but may be inquired into and set aside if 
proper cause be shown. 

The acts of Assembly before referred to have all been repealed by 
the act of April 11, 1868, P. L., 83, entitled “an act to amend and 
consolidate the several laws regulating to the licensing of foreign in- 
suranve companies,” which, among other things, provides that any for- 
eign insurance, trust or annuity company, firm or association, desiring 
to transact business in this State, shall first appoint an agent or at- 
torney resident in the State on whom process of law can or may be 
served, and file in the office of the Auditor General of the common- 
wealth a certified copy of the resolution of the board of directors or 
managers of such company, firm or association, appointing such at- 
torney or agent, which appointment shall continue until another 
agent or attorney shall be substituted. This resident agent must also 
file his bond in the same office. He might also appoint subordinate 
agents, who were to act under his authority and direction, and he was 
held immediately responsible to the commonwealth for the tax on all 
premiums received in this State, whether received by him or his subor- 
dinate agents. He must certify to the Auditor General the names and 
residences of the subordinate agents he wishes appointed. This act 
makes no provision for the service of any legal process upon the subordi- 
nates, or upon any other officer or agent ofa foreign insurance compa- 
ny, except the resident agent or attorney. Such was the law at the time 
of the issuing and service of the summons in this case. Such being the 
law, and the act designating the particular agent, “ the resident agent 
or attorney,” upon whom service was to be made, the return of the 
sheriff of the service of a summons issued against a foreign insurance 
company should show that it was served upon the resident agent or at- 
torney of such company, and the return “served on W. J. Kafroth, 
agent of said company,” would not be a valid service, or sufficient re- 
turn thereof. 

We are therefore of opinion that the service of the summons in the 
case of Francis A. Diffenderfer vs. The North America Life Insur- 
ance Company, of New York, was not a valid service, and, that the 
rule to show cause why said said servicy should not be set aside must 
be made absolute. Since writing the above we have examined the act 
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of 1873, P. L., 20, establishing an “ insurance department,” and find 
that it also makes the same provision for service upon an agent resi- 
dent, specified by the company to receive process, and, if such com- 
pany shall cease to maintain such an agent in this State, so designat- 
ed, such process may thereafter be served on the Insurance Commis- 
sioner, and declares that the term process includes any writ of sum- 
mons, subpoena or order, whereby any action, suit or proceeding shall 
be commenced, or which shall be issued in or upon any action, suit 
or proceedings brought in any court of this commonwealth having 
jurisdiction of the subject matter. It makes no provision for service 
of process in any other manner, and it repeals the act of 1868. 
Rule made absolute. 


COMMUTATION OF COMMISSIONS. 
Superior Court of Baltimore City. 


MEDCALF 
vs. 
BROOKLYN LIFE INSURANCE COMPANY.* 


This suit was brought to recover the commutation value of commis- 
sions upon business obtained by the plaintiff for the defendant, the 
action being in the form of an attachment. The main facts, which 
appear undisputed, were in substance as follows : 

The plaintiff entered into the service of the defendant upon a ver- 
bal arrangement in November of 1864, and March Ist, 1865, the first 
written agreement was made between the parties. This agreement 
provided, among other things, that its benefits should accrue to the 
legal representatives of Medcalf in the event of his death, but all the 
conditions of the contract were to be forfeited in the event of the 
plaintiff voluntarily leaving the defendant’s service. There was no 
commutation clause, nor was there any clause involving forfeiture in 
the event of the failure on the plaintiff’s part to make his remittances 


* From the Baltimore Underwriter, April 16, 1874. 





1874.] Medcalf vs. Brooklyn Life Ins. Co. 637 


regularly. The plaintiff contirued to act under this contract until 
the summer of 1870, when he became in arrears to the defendant in 
the amount of some $1,900. He then entered into an agreement with 
the defendant to the effect that his commissions as they might become 
payable should be appropriated to the liquidation of this indebted- 
ness, at the same time the defendant took his note for the amount of 
the indebtedness. On the 10th of April, 1871, the defendant entered 
into a second written agreement with the plaintiff to apply to all new 
business. In this, as in the first, there was no commutation clause, 
but its general provisions were very much more stringent than those 
of the first contract. In September, 1871, the plaintiff again became 
in arrears in the amount of some $600. The defendant then revoked 
the agency and dismissed the plaintiff from its service. In November, 
two months afterward, the defendant reinstated the plaintiff as its 
agent, and during the summer following the plaintiff finally complet- 
ed the payment of his indebtedness to the defendant. In November 
of 1872 the plaintiff again became in arrears to the company in the 
amount of some $1,400. This arrears the defendant discovered some 
time in January, 1873, and again revoked the agency. 

The annual income of the plaintiff from his commissions was proven 
to be $1,598.08. On this state of facts the plaintiff institutes an at- 
tachment suit to recover the commutable value of these commissions. 

The court held that the form of action, (viz., the attachment pro- 
cess,) could not in this case be maintained, because an attachment 
proceeding must have a contract to sustain it, and that there was no 
covenant of the contract iu evidence providing for a commutation of 
commissions, and that the only right of action which the contract 
gave the plaintiff was to recover the commissions on the renewals as 
they might be collected by the company from time to time. Excep- 
tion to the rulings of the court was reserved. 


Hon. Reverpy Jounson and Evwin Hicems, Esq., for Plaintiff. 
Col. Cuartes Marsnaxt, for Defendant. 





MISREPRESENTATION—CONCEALMENT. 


Supreme Court Circuit, Part III—New York County. 


OLIVE A. DILLEBER 
US. 
HOME LIFE INSURANCE COMPANY. 


The insured stated in his application for insurance that he was in good health and 
(as far as he knew) free from any symptoms of disease ; that he had never had 
consumption, spitting of blood, or disease of any vital organs. In answer to 
the question who was his family physician, he gave the name of one who had 
attended him nine years previous, but who was ‘now declared to be deceased, 
The evidence showed that one year previous to the issue of the policy he had 
an attack of bleeding at the lungs, and only one or two months before insuring 
he had attacks of raising and spitting of blood from the lungs, and was under 
constant medical treatment for a period of several weeks Held, that state- 
ments made on the basis of a contract are declared to be warranties, and if 
they or any of them are untrue, or if any material fact in regard to the health 
of the insured is concealed, the policy is void. 


Held, that the statements made by the assured to the company were false, and 
knowingly so, in important particulars, and that material facts were knowingly 
concealed, and for these reasons the policy is void. 


Deveuin, Murer & Troe, for Plaintiff. 
A. B. Capwett, for Defendant. 


Van Vorst, J. 


The husband of the plaintiff, as the basis of the contract of insur- 
ance upon his life, made certain statements to the defendant in writ- 
ing. 

The statements are in the forms of question and answer. But the 
substance of them is that the assured was in good health and (as far 
as he knew) free from any symptoms of disease. That he had never 
had the disease of bronchitis, consumption, or spitting of blood, or 
(as far as he knew) any symptoms thereof. That he had never had 
any disease of any vital organs. 

To the question whether “he had had during the last ten years 
any sickness or disease, if yes, the particulars,” he replied that nine 
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years ago he had an attack of typhoid fever. To the question whe- 
ther he had employed or consulted any physician for himself or fam- 
ily, he gave the name of a physician whom he had employed nine 
years before, but who was now declared to be deceased. 

Statements made on the basis of the contract are declared to be 
warranties, and if they or any of them are untrue the policy is void. 
The same result would follow if any material fact in regard to the 
health of the assured within his knowledge is conceded. 

The policy was issued in August, 1867. The evidence shows that 
in the month of August of 1866 the insured had had hemorrhage ; 
he lost half a pint of blood on this attack. The medical attendant 
examined the chest of the assured, and testified that the patient 
coughed up the blood, and it was of a bright scarlet color, and frothy 
in character ; that the air cells and bronchial tubes were filled with 
the fluid he was throwing out. 

The person who attended him says he found him bleeding at the 
lungs at the hotel; that the assured spit blood whilst he was bolstered 
up in the bed, using a towel and wash-basin. The assured was after- 
ward feeble, and when walking out with the witness on a certain 
Sunday a short distance, again raised blood, coughing and spitting it 
it up, and was so weakened that he was obliged to return. 

In June, 1867, two months before he was insured, at Niagara Falls, 
Dr. Clark of that place was called upon to attend him professionally; 
from the 16th June to the 3d day of July following he was visited by 
the doctor once a day, and on one day twice. The assured was suf- 
fering from a cough and general debility ; an examination of his 
lungs was made, and the upper portion of one lung was found to be 
in an unnatural, abnormal condition. There was organic disease. The 
assured was himself aware of the nature of these attacks and their 
tendency ; for on the 20th August, 1866, he wrote his brother from 
Buffalo that he had bleeding from the lungs; at Binghamton, in a 
letter of the 4th May, 1867, he complains of illness. On June 13th, 
1867, he wrote that he had a severe cough at Niagara Falls, and was 
under the treatment of Dr. Clark ; on the 21st June he writes that 
his health was poor, that his cough hung on, that he had been exam- 
ined by the doctor, who had pronounced his right lung affected. 

From the evidence it appears clearly that the statements made by 
the assured to the company in August, 1867, were false, and knowing- 
ly so in several important particulars, and that material facts were 
knowingly concealed. He had symptoms of consumption ; he had 
spitting of blood from his lungs and throat. He had been advised 
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that one of his lungs was diseased, and although under the attend- 
ance of the physician who made the last examination of his chest 
within three months of the time of taking out of the policy of insur- 
ance, and for a period of two weeks visited daily, he concealed that 
fact, as well as the hemorrhage and the spitting of blood. The as- 
sured died of consumption. 

I am of opinion that the policy is void by occasion of the untruth- 
fulness of the statements made by the assured as the basis of the con- 
tract, and that in the particulars above mentioned, and the conceal- 
ments, and that judgment should be directed for the defendant. 

The month following the taking out of the policy he had another 
attack of hemorrhage from the lungs, and was under medical treat- 
ment frequently thereafter. One of the physicians has testified that 
the assured had an inherent tendency to consumption, and that two 
of his brothers had died of the disease. These latter considerations 
do not influence the decision, however, which is placed upon the 
grounds above stated. 





